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BellSouth Telecommunications, Inc.

Legal Department

1600 Williams Street
Suite 5200

Columbia, SC 29201

Patrick W, Turner

General Counsel-South Carolina

803 401 2900

Fax 803 254 1731

patrick turnerbellsouth corn

September 7, 2005

Mr. Charles Terreni
Chief Clerk of the Commission
Public Service Commission of South Carolina
Post Office Drawer 11649
Columbia, South Carolina 29211

Re: Enforcement of Interconnection Agreement between BellSouth
Telecommunications, Inc. and NuVox Communications, Inc.
Docket No. 2005-82-C

Dear Mr. Terreni:

Enclosed for filing are an original and twenty five copies of the prefiled Direct
Testimony of BellSouth Telecommunications, Inc. 's witness Ms. Michael Willis in the above-
referenced matter.

Also enclosed for filing are an original and ten copies of BellSouth's Motion for
Summary Disposition. This Motion is supported by Ms. Willis' prefiled Direct Testimony and

the exhibits thereto.

As explained more fully in the enclosed Motion, NuVox and BellSouth negotiated and

voluntarily entered into the Agreement under which they are operating, and this Commission

approved the Agreement. The negotiated Agreement allows NuVox to convert its special
access circuits (to which tariffed prices apply) to combinations of unbundled network elements
("UNEs") known as "EELs"' (to which much lower TELRIC prices apply), but only so long as
NuUox uses those EELs to provide a "significant amount of local exchange service. " The
Agreement, therefore, requires NuVox to self-certify compliance with the "significant amount
of local exchange service" criteria prior to converting special access circuits to EELs.

"EEL" stands for "enhanced extended link. " While not an unbundled network
element itself, an EEL is comprised of an unbundled loop (including
multiplexinglconcentration equipment) and unbundled dedicated transport. Net 2000
Communications, Inc. v„Verizon, 17 FCC Rcd. 1150 at tt3 (2001).
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Re: Enforcement of Interconnection Agreement between BellSouth

Telecommunications, Inc. and NuVox Communications, Inc.

Docket No. 2005-82-C

Dear Mr. Terreni:

Enclosed for filing are an original and twenty five copies of the prefiled Direct

Testimony of BellSouth Telecommunications, Inc.'s witness Ms. Michael Willis in the above-
referenced matter.

Also enclosed for filing are an original and ten copies of BellSouth's Motion for

Summary Disposition. This Motion is supported by Ms. Willis' prefiled Direct Testimony and
the exhibits thereto.

As explained more fully in the enclosed Motion, NuVox and BellSouth negotiated and

voluntarily entered into the Agreement under which they are operating, and this Commission

approved the Agreement. The negotiated Agreement allows NuVox to convert its special

access circuits (to which tariffed prices apply) to combinations of unbundled network elements

("UNEs") known as "EELs ''1 (to which much lower TELRIC prices apply), but only so long as

NuVox uses those EELs to provide a "significant amount of local exchange sepcice." The

Agreement, therefore, requires NuVox to self-certify compliance with the "significant amount

of local exchange service" criteria prior to converting special access circuits to EELs.

t "EEL" stands for "enhanced extended link." While not an unbundled network

element itself, an EEL is comprised of an unbundled loop (including

multiplexing/concentration equipment) and unbundled dedicated transport. Net 2000

Communications, Inc v Verizon, 17 FCC Rcd. 1150 at ¶3 (2001).
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The Agreement does not require BellSouth to blindly accept NuVox's self-certification

from that day forward. Instead, the Agreement allows BellSouth to audit any of NuVox's

EELs. Under the language the parties negotiated, the only express qualifications of BellSouth's

audit rights are that: (1) BellSouth provide NuVox 30 days' notice of the audit; (2) the audit is
at BellSouth's sole expense; and (3) unless an audit finds non-compliance with specified
matters, BellSouth may audit NuVox's records not more than once in any twelve month period.

NuVox has converted approximately 572 circuits in South Carolina from special access
to EELs. BellSouth has sought to audit NuVox's EELs in strict accordance with the language

of the Agreement, but NuVox has refused the audit. Despite the clarity of its contractual

obligation, NuVox has blocked the audit because BellSouth has not first: (1) "demonstrated a
concern" regarding circuit non-compliance with the self-certification NuVox provided in order

to qualify for the conversions under the Agreement; (2) linked its "concern" or "concerns" to
each and every converted circuit to be audited; (3) confirmed that it seeks to audit only those
circuits for which such linkage is demonstrated; and (4) hired a suitably "independent auditor"

to conduct the audit "in accordance with AICPA standards. " No such pre-conditions to an

audit appear in the Agreement's EELs audit provisions, or anywhere else in the Agreement the

parties negotiated. But, this has not stopped NuVox from blocking the audit anyway.

To support its refusal to allow BellSouth to conduct an audit, NuVox relies on certain

provisions of the Federal Communications Commission's ("FCC's") Supplemental Order

Clarification, which NuVox claims are incorporated by reference into the Agreement by virtue

of a generic "compliance with all laws" clause found in the General Terms k, Conditions

section of the Agreement. NuVox's reliance on these provisions of the Supplemental Order

Clarification suffers from the following fatal flaws:

The Supplemental Order Clarification upon which NuVox relies was
released before NuVox and BellSouth negotiated and voluntarily entered

into "a binding agreement. . . without regard to the standards set forth in

subsections (b) and (c) of section 251 of Ithe federal Act]." As a matter

of law, therefore, the plain language of the Agreement —and not
NuVox's erroneous and conflicting interpretation of provisions of a pre-

existing FCC Order —govern the parties respective audit rights.

The Agreement the Parties negotiated and voluntarily entered into

contains a merger clause. That merger clause provides that neither Party
is bound by any definition, condition, provision, representation,

warranty, covenant or promise other than as expressly stated in the

Agreement. In the Agreement, the Parties "expressly stated" that the

"AICPA" stands for American Institute for Certified Public Accountants.
See 47 U.S.C. $252(a)(1).
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TheAgreementdoesnot requireBellSouthto blindly acceptNuVox's self-certification
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auditrights arethat: (1) BellSouthprovideNuVox 30days'noticeof the audit; (2) theaudit is
at BellSouth's sole expense;and (3) unlessan audit finds non-compliancewith specified
matters,BellSouthmayauditNuVox's recordsnotmorethanoncein anytwelvemonthperiod.

NuVox hasconvertedapproximately572circuitsin SouthCarolinafrom specialaccess
to EELs. BellSouthhassoughtto auditNuVox's EELs in strict accordancewith the language
of the Agreement,but NuVox has refusedthe audit. Despite the clarity of its contractual
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audit appearin theAgreement'sEELsauditprovisions,or anywhereelsein the Agreementthe
partiesnegotiated.But, thishasnotstoppedNuVox from blockingtheauditanyway.

To supportits refusalto allow BellSouthto conductanaudit,NuVox relieson certain
provisions of the Federal CommunicationsCommission's ("FCC's") Supplemental Order

Clarification, which NuVox claims are incorporated by reference into the Agreement by virtue

of a generic "compliance with all laws" clause found in the General Terms & Conditions

section of the Agreement. NuVox's reliance on these provisions of the Supplemental Order

Clarification suffers from the following fatal flaws:

° The Supplemental Order Clarification upon which NuVox relies was

released before NuVox and BellSouth negotiated and voluntarily entered

into "a binding agreement.., without regard to the standards set forth in

subsections (b) and (c) of section 251 of [the federal Act].'3 As a matter

of law, therefore, the plain language of the Agreement - and not

NuVox's erroneous and conflicting interpretation of provisions of a pre-

existing FCC Order - govern the parties respective audit rights.

° The Agreement the Parties negotiated and voluntarily entered into

contains a merger clause. That merger clause provides that neither Party

is bound by any definition, condition, provision, representation,

warranty, covenant or promise other than as expressly stated in the

Agreement. In the Agreement, the Parties "expressly stated" that the

"AICPA" stands for American Institute for Certified Public Accountants,

See 47 U.S.C. §252(a)(1).
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provisions of two specific paragraphs of the Supplemental Order

Clarification were incorporated by reference into the agreement.

Pursuant to the unambiguous language of the Agreement, therefore,

those specific paragraphs —and only those specific paragraphs —of the

Supplemental Order Clarification apply to the Agreement, and those

paragraphs do not support NuVox's contentions.

Even if the Supplemental Order Clarification overrides the provisions of
the Agreement that the Parties subsequently negotiated and voluntarily

entered into (which it does not), NuVox's interpretation of the

Supplemental Order Clarification is erroneous, and that Order does not

impair BellSouth's contractual right to audit NuVox's EFLs.

NuVox's refusal to honor its contractual audit commitments has now. caused BellSouth to seek

enforcement of its audit rights in five other states. It is time for NuVox's South Carolina EELs
to be audited as expressly agreed. In South Carolina, this will only happen upon order of this

Commission which BellSouth, accordingly, seeks.

The facts set forth in BellSouth's Motion (which are supported by the Ms. Willis'

prefiled Direct Testimony and the Exhibits thereto) cannot reasonably be disputed. Summary

disposition of this matter is appropriate, therefore, because there is no genuine issue of material

fact for the Commission to decide. BellSouth, therefore, requests that the Commission

summarily enter an Order granting the relief BellSouth seeks in its Complaint.

By copy of this letter, I am serving all parties of record with a copy of Ms. Willis'

prefiled Direct Testimony and of BellSouth's Motion as indicated on the attached Certificate of
Service.

PWT/nml
Enclosure
cc: All Parties of Record
DMS ¹600837

(~/m~
Patrick W. Turner

BellSouth has not sought to audit NuVox's EELs in the remaining three states in

BellSouth's region because the number of NuVox EELs in those states currently is minimal.
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provisions of two specific paragraphsof the Supplemental Order

Clarification were incorporated by reference into the agreement.

Pursuant to the unambiguous language of the Agreement, therefore,

those specific paragraphs - and only those specific paragraphs - of the

Supplemental Order Clarification apply to the Agreement, and those

paragraphs do not support NuVox's contentions.

° Even if the Supplemental Order Clarification overrides the provisions of

the Agreement that the Parties subsequently negotiated and voluntarily

entered into (which it does not), NuVox's interpretation of the

Supplemental Order Clarification is erroneous, and that Order does not

impair BellSouth's contractual right to audit NuVox's EELs.

NuVox's refusal to honor its contractual audit commitments has now caused BellSouth to seek

enforcement of its audit rights in five other states. 4 It is time for NuVox's South Carolina EELs

to be audited as expressly agreed. In South Carolina, this will only happen upon order of this

Commission which BellSouth, accordingly, seeks.

The facts set forth in BellSouth's Motion (which are supported by the Ms. Willis'

prefiled Direct Testimony and the Exhibits thereto) cannot reasonably be disputed. Summary

disposition of this matter is appropriate, therefore, because there is no genuine issue of material
fact for the Commission to decide. BeUSouth, therefore, requests that the Commission

summarily enter an Order granting the relief BellSouth seeks in its Complaint.

By copy of this letter, I am serving all parties of record with a copy of Ms. Willis'

prefiled Direct Testimony and of BellSouth's Motion as indicated on the attached Certificate of

Service.

PWT/nml

Enclosure

cc: All Parties of Record
DM5 #600837

Sincerely,

Patrick W. Turner

4 BellSouth has not sought to audit NuVox's EELs in the remaining three states in

BellSouth's region because the number of NuVox EELs in those states currently is minimal.



BELLSOUTH TELECOMMUNICATIONS, INC.

DIRECT TESTIMONY OF MICHAEL E. WILLIS

BEFORE THE PUBLIC SERUICE COMMISSION OF SOUTH CAROL'INA

DOCKET NO. 2005-82-C

September 7, 2005

7 Q. PLEASE STATE YOUR NAME, YOUR POSITION WITH BELLSOUTH

TELECOMMUNICATIONS, INC. ("BELLSOUTH"), AND YOUR BUSINESS

ADDRESS.

10

11 A. My name is Michael E. Willis. I am currently a Manager —Regulatory and Policy

12

13

Support in the Interconnection Services organization. My business address is 675

W. Peachtree Street, Atlanta, Georgia, 30375.

14

15 Q. PLEASE SUMMARIZE YOUR BACKGROUND AND EXPERIENCE.

16

17 A. I graduated from the University of Kansas in 1992 with a Bachelor of Science

18

19

20

21

22

degree in Business Communications Studies. I began my career in 1997 at MCI

Telecommunications, Inc. in the Carrier Agreements organization as

Documentation Manager. In the fall of 1998, I began employment with BellSouth

in the Interconnection Services organization. I have held various positions

involving negotiations, strategic pricing, product management, and regulatory and

policy support within BellSouth Interconnection Services. In addition, I have

1

2

3

4

5

6

7

8

9

Q°
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PLEASE STATE YOUR NAME, YOUR POSITION WITH BELLSOUTH

TELECOMMUNICATIONS, INC. ("BELLSOUTH"), AND YOUR BUSINESS

ADDRESS.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

No

Q°

A°

My name is Michael E. Willis. I am currently a Manager - Regulatory and Policy

Support in the Interconnection Services organization. My business address is 675

W. Peachtree Street, Atlanta, Georgia, 30375.

PLEASE SUMMARIZE YOUR BACKGROUND AND EXPERIENCE.

I graduated from the University of Kansas in 1992 with a Bachelor of Science

degree in Business Communications Studies. I began my career in 1997 at MCI

Telecommunications, Inc. in the Carrier Agreements organization as

Documentation Manager. In the fall of 1998, I began employment with BellSouth

in the Interconnection Services organization. I have held various positions

involving negotiations, strategic pricing, product management, and regulatory and

policy support within BellSouth Interconnection Services. In addition, I have



participated in several allowable ex parte briefings with the Federal

Communications Commission ("FCC"). I have held my present position since

August 2003.

5 Q. WHAT IS THE PURPOSE OF YOUR DIRECT TESTIMONY?

7 A. The purpose of my testimony is to present evidence that supports BellSouth's

10

position in this docket. BellSouth's legal position is briefly summarized in the

Motion for Summary Disposition that was filed with the Commission on the same

day as my direct testimony, and it will be thoroughly addressed in BellSouth's

post-hearing brief if one is necessary.

12

13 Q. PLEASE BRIEFLY EXPLAIN HOW YOUR DIRECT TESTIMONY IS

14 ORGANIZED.

15

16 A. My direct testimony is organized in the following manner:

17

18

First, I provide a brief summary of BellSouth's position and the relief

BellSouth is requesting from the Commission;

19

20

21

Second, I explain the events that led to the dispute that is the subject of

this docket;

22
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participated in several allowable ex

Communications Commission ("FCC").

August 2003.

parte briefings with the Federal

I have held my present position since

WHAT IS THE PURPOSE OF YOUR DIRECT TESTIMONY?

The purpose of my testimony is to present evidence that supports BellSouth's

position in this docket. BellSouth's legal position is briefly summarized in the

Motion for Summary Disposition that was filed with the Commission on the same

day as my direct testimony, and it will be thoroughly addressed in BellSouth's

post-hearing brief if one is necessary.

Q.
PLEASE BRIEFLY

ORGANIZED.

EXPLAIN HOW YOUR DIRECT TESTIMONY IS

A° My direct testimony is organized in the following manner:

First, I provide a brief summary of BellSouth's position and the relief

BellSouth is requesting from the Commission;

Second, I explain the events that led to the dispute that is the subject of

this docket;



Third, I explain BellSouth's concerns regarding NuVox's EEL self-

certifications (although, as explained below, BellSouth is not required to

demonstrate any such "concern" in order to conduct an audit of NuVox's

EELs); and

Fourth, I explain why NuVox's concerns regarding BellSouth's selection

of an auditor are unfounded. ,

10

I. BRIEF SUMMARY OF BELLSOUTH'S POSITION

dt RELIEF REQUESTED

12 Q. COULD YOU BRIEFLY SUMMARIZE BELLSOUTH'S POSITION IN THIS

13 PROCEEDING?

14

15 A. Yes. NuVox and BellSouth negotiated and voluntarily entered into the

16

17

18

19

20

21

Interconnection Agreement ("the Agreement" ) under which they are operating,

and this Commission approved the Agreement. The negotiated Agreement allows

NuVox to convert its special access circuits (to which tariffed prices apply) to

combinations of unbundled network elements ("UNEs") known as "EELs"' (to

which much lower TELRIC prices apply), but only so long as NuVox uses those

EELs to provide a "significant amount of local exchange service. " The

"EEL" stands for "enhanced extended link. " While not an unbundled

network element itself, an EEL is comprised of an unbundled loop (including

multiplexinglconcentration equipment) and unbundled dedicated transport. Net 2000
Communications, Inc„v, Verizon, 17 FCC Rcd. 1150 at $3 (2001).
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Third, I explain BellSouth's concerns regarding NuVox's EEL self-

certifications (although, as explained below, BellSouth is not required to

demonstrate any such "concern" in order to conduct an audit of NuVox's

EELs); and

Fourth, I explain why NuVox's concerns regarding BellSouth's selection

of an auditor are unfounded

I. BRIEF SUMMARY OF BELLSOUTH'S POSITION

& RELIEF REQUESTED

COULD YOU BRIEFLY SUMMARIZE BELLSOUTH'S POSITION IN THIS

PROCEEDING?

Yes. NuVox and BellSouth negotiated and voluntarily entered into the

Interconnection Agreement ("the Agreement") under which they are operating,

and this Commission approved the Agreement. The negotiated Agreement allows

NuVox to convert its special access circuits (to which tariffed prices apply) to

combinations of unbundled network elements ("LINEs") known as "EELs ''l (to

which much lower TELRIC prices apply), but only so long as NuVox uses those

EELs to provide a "significant amount of local exchange service." The

1 "EEL" stands for "enhanced extended link." While not an unbundled

network element itself, an EEL is comprised of an unbundled loop (including

multiplexing/concentration equipment) and unbundled dedicated transport. Net 2000

Communications, Inc v Verizon, 17 FCC Rcd. 1150 at ¶3 (2001).

3



Agreement requires NuVox to self-certify compliance with the "significant

amount of local exchange service" criteria prior to converting special access

circuits to EELs.

10

The Agreement allows BellSouth to audit any of NuVox's EELs. Under the

language the parties negotiated, the only express qualifications of BellSouth's

audit rights are that: (I) BellSouth provides NuVox 30 days' notice of the audit;

(2) the audit is at BellSouth's sole expense; and (3) unless an audit finds non-

compliance with specified matters, BellSouth may audit NuVox's records not

more than once in any twelve month period.

12

13

15

16

17

'18

19

20

21

NuVox has converted approximately 572 circuits in South Carolina from special

access to EELs. BellSouth has sought to audit NuVox's EELs in strict accordance

with the language of the Agreement, but NuVox has refused the audit. NuVox

has blocked the audit because BellSouth has not first: (I) "demonstrated a

concern" regarding circuit non-compliance with the self-certification NuVox

provided in order to qualify for the conversions under the Agreement; (2) linked

its "concern" or "concerns" to each and every converted circuit to be audited; (3)

confirmed that it seeks to audit only those circuits for which such linkage is

demonstrated; and (4) hired a suitably "independent auditor" to conduct the audit

"in accordance with AICPA standards. "

22

"AICPA" stands for American Institute for Certified Public Accountants.
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Agreement requires NuVox to self-.certify compliance with the "significant

amount of local exchange service" criteria prior to converting special access

circuits to EELs.

The Agreement allows BellSouth to audit any of NuVox's EELs. Under the

language the parties negotiated, the only express qualifications of BellSouth's

audit rights are that: (1) BellSouth provides NuVox 30 days' notice of the audit;

(2) the audit is at BellSouth's sole expense; and (3) unless an audit finds non-

compliance with specified matters, BellSouth may audit NuVox's records not

more than once in any twelve month period.

NuVox has converted approximately 572 circuits in South Carolina from special

access to EELs. BellSouth has sought to audit NuVox's EELs in strict accordance

with the language of the Agreement, but NuVox has refused the audit. NuVox

has blocked the audit because BellSouth has not first: (1) "demonstrated a

concern" regarding circuit non-compliance with the self-certification NuVox

provided in order to qualify for the conversions under the Agreement; (2) linked

its "concern" or "concerns" to each and every converted circuit to be audited; (3)

confirmed that it seeks to audit only those circuits for which such linkage is

demonstrated; and (4) hired a suitably "independent auditor" to conduct the audit

"in accordance with AICPA 2 standards."

"AICPA" stands for American Institute for Certified Public Accountants.

4



No such pre-conditions to an audit appear in the Agreement's EELs audit

provisions, or anywhere else in the Agreement the parties negotiated. But, this

has not stopped NuVox from blocking the audit anyway.

10

12

13

14

To support its refusal to allow BellSouth to conduct an audit, NuVox relies on

certain provisions of the Federal Communications Commission's ("FCC's")

Supplemental Order Clarification, which NuVox claims are incorporated by

reference into the Agreement by virtue of a generic "compliance with all laws"

clause found in the General Terms k Conditions section of the Agreement. I am

not a lawyer, and I defer to BellSouth's attorneys regarding the legal merits of

NuVox's positions, but as explained below, I did participate in the negotiations

leading to the Agreement the parties entered into, and I will provide testimony

regarding the timing of these FCC Orders in relation to the execution of the

Agreement by the parties.

15

16

17

18

19

20

NuVox's refusal to honor its contractual audit commitments has now caused

BellSouth to seek enforcement of its audit rights in five other states. It is time

for NuVox's South Carolina EELs to be audited as expressly agreed. In South

Carolina, this will only happen upon order of this Commission which BellSouth,

accordingly, seeks.

21

BellSouth has not sought to audit NuVox's EELs in the remaining three

states in BellSouth's region because the number of NuVox EELs in those states currently

is minimal.
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No such pre-conditions to an audit appear in the Agreement's EELs audit

provisions, or anywhere else in the Agreement the parties negotiated. But, this

has not stopped NuVox from blocking the audit anyway.

To support its refusal to allow BellSouth to conduct an audit, NuVox relies on

certain provisions of the Federal Communications Commission's ("FCC's")

Supplemental Order Clarification, which NuVox claims are incorporated by

reference into the Agreement by virtue of a generic "compliance with all laws"

clause found in the General Terms & Conditions section of the Agreement. I am

not a lawyer, and I defer to BellSouth's attorneys regarding the legal merits of

NuVox's positions, but as explained below, I did participate in the negotiations

leading to the Agreement the parties entered into, and I will provide testimony

regarding the timing of these FCC Orders in relation to the execution of the

Agreement by the parties.

NuVox's refusal to honor its contractual audit commitments has now caused

BellSouth to seek enforcement of its audit rights in five other states. 3 It is time

for NuVox's South Carolina EELs to be audited as expressly agreed. In South

Carolina, this will only happen upon order of this Commission which BellSouth,

accordingly, seeks.

3 BellSouth has not sought to audit NuVox's EELs in the remaining three

states in BellSouth's region because the number of NuVox EELs in those states currently

is minimal.
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1 Q. WHAT RELIEF IS BELLSOUTH SEEKING IN TEIIS PROCEEDING?

3 A. The relief BellSouth is seeking is set forth in the Complaint it filed with the

Commission on March 29, 2005. In summary, BellSouth is seeking an order from

this Commission that:

10

(I) finds that NuVox has breached its Interconnection Agreement with

BellSouth by failing to permit BellSouth to audit NuVox's EEL

circuits that NuVox has self-certified as providing "a significant

amount of local exchange service";

12

13

14

(2) orders NuVox to allow such an audit of its records immediately

and to cease and desist any further activity designed to delay, stall,

or otherwise obstruct the audit;

15

16

17

18

19

(3) requires NuVox to cooperate in such an audit by providing the

auditors selected by BellSouth with appropriate working facilities

and access to any required records in a manner that will allow the

timely conduct and completion of the audit;

20

21

22

(4) clarifies that BellSouth is authorized to provide the auditor with

whatever BellSouth records the auditor may reasonably require in

conducting the audit, including records in BellSouth's possession

1

2

3

4

5

6

7

8

9

10

11
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13

14

15

16

17

18

19

2O

21

22

23

Q°

A°

WHAT RELIEF IS BELLSOUTH SEEKING IN TttIS PROCEEDING?

The relief BellSouth is seeking is set forth in the Complaint it filed with the

Commission on March 29, 2005. In summary, BellSouth is seeking an order from

this Commission that:

(1) finds that NuVox has breached its Interconnection Agreement with

BellSouth by failing to permit BellSouth to audit NuVox's EEL

circuits that NuVox has self-certified as providing "a significant

amount of local exchange service";

(2) orders NuVox to allow such an audit of its records immediately

and to cease and desist any further activity designed to delay, stall,

or otherwise obstruct the audit;

(3) requires NuVox to cooperate in such an audit by providing the

auditors selected by BellSouth with appropriate working facilities

and access to any required records in a manner that will allow the

timely conduct and completion of the audit;

(4) clarifies that BellSouth is authorized to provide the auditor with

whatever BeiiSouth records the auditor may reasonably require in

conducting the audit, including records in BellSouth's possession



that contain proprietary information of another carrier or carriers;

10

12

(5) reserves BellSouth's rights, if the audit reveals non-compliance, to

present evidence of such non-compliance to the Commission and

to seek an order finding that BellSouth is entitled to the all relief

provided for by the Agreement including, without limitation,

interest on the amount of the difference between the applicable

special access rate(s) and the EEL rates paid by NuVox, per circuit

ultimately found to be noncompliant, from the date of non-

compliance or any earlier date on which use of the circuits ceased

for the circuits identified already by BellSouth, and any circuits

later identified as a result of the audit so ordered; and

14 (6) provides such other and further relief as the Commission deems

15 fair and equitable.

16

17 II. EVENTS LEADING UP TO THIS DISPUTE

18

19 Q. COULD YOU EXPLAIN HOW YOUR DISCUSSION OF THE EVENTS

20 LEADING UP TO THIS DISPUTE IS ORGANIZED.

21

22 A. Yes. First, I wiii explain how the FCC's Supplementai Oraer came about. Next,

23 I will discuss how the FCC's Supplemental Order Clarification upon which
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that contain proprietary information of another carrier or carriers;

(5) reserves BellSouth's rights, if the audit reveals non-compliance, to

present evidence of such non-compliance to the Commission and

to seek an order finding that BellSouth is entitled to the all relief

provided for by the Agreement including, without limitation,

interest on the amount of the difference between the applicable

special access rate(s) and the EEL rates paid by NuVox, per circuit

ultimately found to be noncompliant, from the date of non-

compliance or any earlier date on which use of the circuits ceased

for the circuits identified already by BellSouth, and any circuits

later identified as a result of the audit so ordered; and

(6) provides such other and further relief as the Commission deems

fair and equitable.

II. EVENTS LEADING UP TO THIS DISPUTE

COULD YOU EXPLAIN HOW YOUR DISCUSSION OF

LEADING UP TO THIS DISPUTE IS ORGANIZED.

THE EVENTS

Yes. First, I will explain how the l_t2t2"s Supplemental Order came about. Next,

I will discuss how the FCC's Supplemental Order Clarification upon which

7



NuVox relies came about. Then, I will discuss the relevant language in the

Agreement the parties negotiated and entered into after the FCC issued these two

Orders, Next, I will discuss the EELs that NuVox has converted pursuant to the

Agreement Finally, I will address NuVox's refusal to permit BellSouth to audit

NuVox's EELs.

A. The FCC's Su lemental Order

9 Q. PLEASE EXPLAIN HOW THE FCC'S SUPPLEMENTAL ORDER CAME

10 ABOUT.

12 A. In 1999, the FCC issued an Order responding to the Supreme Court's January

14

15

16

17

1999 decision that overturned many aspects of the unbundling rules the FCC had

previously promulgated. In that Order, the FCC concluded that any requesting

carrier was entitled to obtain existing combinations of loops and transport

between the end user and the incumbent LEC's serving wire center on an

unrestricted basis at UNE prices. '

18

Third Report and Order and Fourth Further Notice of Proposed

Rulemaking, In the Matter of Implementation of the Local Competition Provisions of the

Telecommunications Act of 1996, 15 F.C.C. Rcd. 1724 at $1 (November .5, 1999).
Id at )486.
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NuVox relies came about. Then, I will discuss the relevant language in the

Agreement the parties negotiated and entered into after the FCC issued these two

Orders, Next, I will discuss the EELs that NuVox has converted pursuant to the

Agreement Finally, I will address NuVox's refusal to permit BellSouth to audit

NuVox's EELs.

A. The FCC's Supplemental Order

PLEASE EXPLAIN HOW THE FCC'S SUPPLEMENTAL

ABOUT.

ORDER CAME

In 1999, the FCC issued an Order responding to the Supreme Court's January

1999 decision that overturned many aspects of the unbundling rules the FCC had

previously promulgated. 4 In that Order, the FCC concluded that any requesting

carrier was entitled to obtain existing combinations of loops and transport

between the end user and the incumbent LEC's serving wire center on an

unrestricted basis at UNE prices. 5

4 Third Report and Order and Fourth Further Notice of Proposed

Rulemaking, In the Matter of Implementation of the Local Competition Provisions of the

Telecommunications Act of 1996, 15 F.C.C. Red. 1724 at ¶1 (November 5, 1999).

5 Id at ¶486.



Many parties petitioned the FCC to reconsider various portions of that Order and,

in response to those petitions, the FCC issued its Supplemental Order on

November 24, 1999.

5 Q. DID THE SUPPLEMENTAL ORDER ADDRESS THE PORTIONS OF THE

1999 ORDER THAT YOU JUST MENTIONED?

8 A. Yes. In the Supplemental Order, the FCC modified its prior conclusion "to now

10

allow incumbent LECs to constrain the use of combinations of unbundled loops

and transport network elements as a substitute for special access service subject to

the requirements of this Order. "'

12

14

15

16

17

18

19

20

The FCC held that this constraint "does not apply if an IXC uses combinations of

unbundled loop and transport network elements to provide a significant amount of

local exchange service, in addition to exchange access service, to a particular

customer. " It further held that this constraint "therefore does not affect the ability

of competitive LECs to use combinations of loops and transport (referred to as the

enhanced extended link) to provide local exchange service. " The FCC further

stated: "we will presume that the requesting carrier is providing significant local

exchange service if the requesting carrier is providing all of the end user's local

Supplemental Order, In the Matter of Implementation of the Local

Competition Provisions of the Telecommunications Act of 1996, 15 F.C.C. Rcd. 1760
(November 24, 1999). Exhibit MEW-I to my Direct Testimony is a copy oi the

Supplemental Order.
Id. at $4.
Id at/5.
Id.
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Many parties petitioned the FCC to reconsider various portions of that Order and,

in response to those petitions, the FCC issued its Supplemental Order on

November 24, 1999. 6

DID THE SUPPLEMENTAL ORDER ADDRESS

1999 ORDER THAT YOU JUST MENTIONED?

THE PORTIONS OF THE

Yes. In the Supplemental Order, the FCC modified its prior conclusion "to now

allow incumbent LECs to constrain the use of combinations of unbundled loops

and transport network elements as a substitute for special access service subject to

the requirements of this Order. ''7

The FCC held that this constraint "does not apply if an IXC uses combinations of

unbundled loop and transport network elements to provide a significant amount of

local exchange service, in addition to exchange access service, to a particular

customer. ''8 It further held that this constraint "therefore does not affect the ability

of competitive LECs to use combinations of loops and transport (referTed to as the

enhanced extended link) to provide local exchange service. ''9 The FCC further

stated: "we will presume that the requesting carrier is providing significant local

exchange service if the requesting carrier is providing all of the end user's local

6 Supplemental Order, In the Matter of Implementation of the Local

Competition Provisions of the Telecommunications Act of 1996, 15 F.C.C. Rcd. 1760

(November 24, 1999). Exhibit MEW-i to my Direct Testimony is a copy of the

Supplemental Order.

7 Id at¶4.

8 Id at¶5.
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exchange service, " and "[b]ecause we intend the constraint we identify in this

order to be limited in duration, we do not find it to be necessary for incumbent

LECs and requesting carriers to undertake auditing processes to monitor whether

or not requesting carriers are using unbundled network elements solely to provide

exchange access service. "'

B. The FCC's Su lemental Order Clari ication

9 Q. PLEASE EXPLAIN HOW THE FCC'S SUPPLEMENTAL ORDER

10 CLARIFICATION CAME ABOUT.

12 A. On June 2, 2000, the FCC issued its Supplemental Order Clarification, ' which

14

15

16

clarified certain issues from the Supplemental Order regarding the "ability of

requesting carriers to use combinations of unbundled network elements to provide

local exchange and exchange access service prior to our resolution of the Fourth

FNPRM"

17

18

19

20

In the Supplemental Order Clarification, the FCC allowed competitive local

exchange carriers ("CLECs") to obtain EELs upon self-certification that a

significant amount of local exchange service would be provided over the EEL

Id atn. 9.
Supplemental Order Clarification, In the Matter of Implementation oj' the

Local Competition Provisions of the Telecommunications Act of I996, 15 F.C.C. Rcd.

9587 (June 2, 2000). Exhibit MEW-2 to my Direct Testimony is a copy of the

Supplemental Order Clarification.
Id. at( 1.
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exchange service," and "[b]ecause we intend the constraint we identify in this

order to be limited in duration, we do not find it to be necessary for incumbent

LECs and requesting carriers to undertake auditing processes to monitor whether

or not requesting carriers are using unbundled network elements solely to provide

exchange access service. ''1°

B. The FCC's Supplemental Order Clarification

PLEASE EXPLAIN HOW THE

CLARIFICATION CAME ABOUT.

FCC'S SUPPLEMENTAL ORDER

On June 2, 2000, the FCC issued its Supplemental Order Clarification, u which

clarified certain issues from the Supplemental Order regarding the "ability of

requesting carriers to use combinations of unbundled network elements to provide

local exchange and exchange access service prior to our resolution of the Fourth

FNPRM. ''12

In the Supplemental Order Clarification, the FCC allowed competitive local

exchange carriers ("CLECs") to obtain EELs upon self-certification that a

significant amount of local exchange service would be provided over the EEL

10 /d at n. 9.

ii Supplemental Order Clarification, In the Matter of Implementation of the

Local Competition Provisions of the Telecommunications Act of 1996, 15 F.C.C. Rcd.

9587 (June 2, 2000). Exhibit MEW-2 to my Direct Testimony is a copy of the

Supplemental Order Clarification

12 /d at¶l.
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combinations, ' The FCC also established three "safe harbors" that a CLEC can

use to demonstrate its compliance with the Order 's "significant amount of local

exchange service" requirement,
' and it granted the ILECs the right to audit the

circuits after conversion to verify compliance with the "significant amount of

local exchange service" requirement. '

In the Supplemental Order Clarification, the FCC also stated that "[i]n order to

confirm reasonable compliance with the local usage requirements in this Order,

we also find that incumbent LECs may conduct limited audits only to the extent

necessary to determine a requesting carrier's compliance with the local usage

options. "

The FCC also stated that "in many cases, . . . interconnection agreements already

contain audit rights,
" and it stated "[w]e do not believe that we should restrict

parties from relying on these agreements.
""

13

14

15

16

17

Id.
Id. at $22.
Id at/ I
See Supplemental Order Clarification, f[ 29
Id.,
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combinations. 13 The FCC also established three "safe harbors" that a CLEC can

use to demonstrate its compliance with the Order's "significant amount of local

exchange service" requirement, 14 and it granted the ILECs the right to audit the

circuits after conversion to verify compliance with the "significant amount of

local exchange service" requirement. 15

In the Supplemental Order Clarification, the FCC also stated that "[i]n order to

confirm reasonable compliance with the local usage requirements in this Order,

we also find that incumbent LECs may conduct limited audits only to the extent

necessary to determine a requesting carrier's compliance with the local usage

options. ''16

The FCC also stated that "in many cases,.., interconnection agreements already

contain audit rights," and it stated "[w]e do not believe that we should restrict

parties from relying on these agreements. ''v7

13 Id

14 Id at ¶22.

15 Id at¶ 1

16 See Supplemental Order Clarification, ¶ 29
17 /d,
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C. The A reement.

3 Q. WERE YOU INVOLVED IN NEGOTIATING THE AGREEMENT UNDER

WHICH NUVOX AND BELLSOUTH CURRENTLY ARE OPERATING?

6 A. Yes, I was directly involved in the negotiation of the Agreement.

8 Q. WAS NUVOX THE ORIGINAL PARTY TO THE AGREEMENT?

10 A. No. TriVergent Communications, Inc. was the original party. NuVox is the

12

13

successor in interest to TriVergent and, therefore, NuVox is now the party to that

Agreement. In order to avoid confusion, I will use NuVox (rather than

TriVergent) in describing how the Agreement came into being.

14

15 Q. WERE NUVOX AND BELLSOUTH AWARE OF THE FCC'S

16

17

SUPPLEMENTAL ORDER CLARIFICATION WHILE THEY WERE

NEGOTIATING THE AGREEMENT?

19 A. Yes. The Supplemental Order Clarification was released before NuVox and

20

21

22

BellSouth entered into the Agreement. The parties discussed the Agreement

during negotiations and, as I will explain below, the Agreement expressly

incorporates Paragraph 22 of the Supplemental Order Clarification and it

1
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Q.

A.

Q.

A.

C. The Agreement.

WERE YOU INVOLVED IN NEGOTIATING THE AGREEMENT UNDER

WHICH NUVOX AND BELLSOUTH CURRENTLY ARE OPERATING?

Yes, I was directly involved in the negotiation of the Agreement.

WAS NUVOX THE ORIGINAL PARTY TO THE AGREEMENT?

No. TriVergent Communications, Inc. was the original party. NuVox is the

successor in interest to TriVergent and, therefore, NuVox is now the party to that

Agreement. In order to avoid confusion, I will use NuVox (rather than

TriVergent) in describing how the Agreement came into being.

WERE NUVOX AND BELLSOUTH AWARE OF THE

SUPPLEMENTAL ORDER CLARIFICATION WHILE THEY

NEGOTIATING THE AGREEMENT?

FCC'S

WERE

Yes. The Supplemental Order Clarification was released before NuVox and

BellSouth entered into the Agreement. The parties discussed the Agreement

during negotiations and, as I will explain below, the Agreement expressly

incorporates Paragraph 22 of the Supplemental Order Clarification and it

12



expressly allows NuVox to self-certify "in the manner specified by paragraph 29"

of the Supplemental Order Clarification.

4 Q. WHAT IS THE EFFECTIVE DATE OF THE AGREEMENT?

6 A. June 30, 2000 (after the release of the Supplemental Order Clarification).

8 Q. WHAT IS THE GEOGRAPHIC SCOPE OF THE AGREEMENT?

10 A. NuVox and BellSouth entered into the Agreement to govern their relationship in

12

South Carolina and each of the remaining eight states in BellSouth's operating

territory.

14 Q. WAS THE AGREEMENT ARBITRATED BY THIS OR ANY OTHER STATE

16

COMMISSION PURSUANT TO SECTION 252 OF THE FEDERAL

TELECOMMUNICATIONS ACT OF 1996?

17

18 A. No. The Agreement was not the subject of any arbitration proceedings. Instead,

19

20

21

22

23

NuVox and BellSouth negotiated and voluntarily entered into the Agreement.

The Agreement was filed with this Commission on August 15, 2000 and was

approved in accordance with section 252(e) of the federal Act. Exhibit MEW-3

to my Direct Testimony is a copy of a letter from the Commission stating that it

approved the Agreement.
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expressly allows NuVox to self-ceitify "in the manner specified by paragraph 29"

of the Supplemental Order Clarification.

WHAT IS THE EFFECTIVE DATE OF THE AGREEMENT?

June 30, 2000 (after the release of the Supplemental Order Clarification).

WHAT IS THE GEOGRAPHIC SCOPE OF THE AGREEMENT?

NuVox and BellSouth entered into the Agreement to govern their relationship in

South Carolina and each of the remaining eight states in BellSouth's operating

territory.

WAS THE AGREEMENT ARBITRATED BY THIS OR ANY OTHER STATE

COMMISSION PURSUANT TO SECTION 252 OF THE FEDERAL

TELECOMMUNICATIONS ACT OF 1996?

No. The Agreement was not the subject of any arbitration proceedings. Instead,

NuVox and BellSouth negotiated and voluntarily entered into the Agreement.

The Agreement was filed with this Commission on August 15, 2000 and was

approved in accordance with section 252(e) of the federal Act. Exhibit MEW-3

to my Direct Testimony is a copy of a letter from the Commission stating that it

approved the Agreement.
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2 Q. DOES THE AGREEMENT CONTAIN PROVISIONS ADDRESSING

NUVOX'S ABILITY TO ORDER EELS FROM BELLSOUTH?

5 A. Yes. The Agreement provides: "Where facilities permit and where necessary to

comply with an effective FCC and/or State Commission order, BellSouth shall

offer access to loop and transport combinations, also known as Enhanced

Extended Link ("EEL") as defined in Section 10.3 below [which describes the

various types of EELs combinations]. "'

10

11 Q. DOES THE AGREEMENT CONTAIN PROVISIONS ADDRESSING

12 NUVOX'S ABILITY TO CONVERT SPECIAL ACCESS CIRCUITS TO

EELS?

14

15

16

17

18

19

Yes. The Agreement allows NuVox to convert its special access circuits (to

which tariffed prices apply) to EELs (to which much lower TELRIC prices

apply), but only so long as NuVox uses those EELs to provide a "'significant

amount of local exchange service' (as described in Section 10.5.2 below), in

addition to exchange access service, to a particular customer. "'

20

Agreement, Att. 2, ) 10.2.1. Exhibit MEW-4 to my Direct Testimony is a

copy of the General Terms and Conditions of the Agreement and of the EEL provisions

of Attachment 2 to the Agreement.
Agreement, Att. 2, ) 10.5.1.
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20

Q.

A.

Q.

DOES THE AGREEMENT CONTAIN PROVISIONS

NUVOX'S ABILITY TO ORDER EELS FROM BELLSOUTH?

ADDRESSING

Yes. The Agreement provides: "Where facilities permit and where necessary to

comply with an effective FCC and/or State Commission order, BellSouth shall

offer access to loop and transport combinations, also known as Enhanced

Extended Link ("EEL") as defined in Section 10.3 below [which describes the

various types of EELs combinations]. ''18

DOES THE AGREEMENT CONTAIN PROVISIONS

NUVOX'S ABILITY TO CONVERT SPECIAL ACCESS

EELS?

ADDRESSING

CIRCUITS TO

Yes. The Agreement allows NuVox to convert its special access circuits (to

which tariffed prices apply) to EELs (to which much lower TELRIC prices

apply), but only so long as NuVox uses those EELs to provide a "'significant

amount of local exchange service' (as described in Section 10.5.2 below), in

addition to exchange access service, to a particular customer. ''19

18 Agreement, Att. 2, § 10.2.1. Exhibit MEW-4 to my Direct Testimony is a

copy of the General Terms and Conditions of the Agreement and of the EEL provisions

of Attachment 2 to the Agreement.

19 Agreement, Att. 2, § 10.5.1.
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1 Q. DOES THE AGREEMENT DEFINE THE TERM "SIGNIFICANT AMOUNT

OF LOCAL EXCHANGE SERVICE?"

4 A. Yes. To define the term "significant amount of local exchange service, " the

12

Agreement expressly references paragraph 22 of the FCC's Supplemental Order

Clarification. Specifically, the Agreement provides that "[t]he Parties agree to

incorporate by reference paragraph 22 of the June 2, 2000 [Supplemental Order

Clarification], " which provides three scenarios under which a CLEC may self-

certify compliance with the "significant amount of local exchange service"

requirement. Thus, the Agreement requires NuVox to self-certify compliance21

with the "significant amount of local exchange service" criteria prior to

converting special access circuits to EELs.22

14 Q. DOES THE AGREEMENT ADDRESS THE SUBJECT OF EEL AUDITS?

15

16 A. Yes. The Agreement allows BellSouth to audit any of NuVox's EELs.

17 Specifically, Section 10.5.4 of Attachment 2 to the Agreement states:

18

19

20

21

BellSouth may, at its sole expense, and upon thirty (30) days

notice to [NuVox], audit [NuVox's] records not more than one [sic]

in any twelve month period, unless an audit finds non-compliance

with the local usage options referenced in the June 2, 2000 Order,

Agreement, Att. 2, $ 10.5.2.
Agreement, Att. 2, $ 10.5.2 (citing Supplemental Order Clarification $

22).
Agreement, Att. 2, $ 10.5.2.
Agreement, Att. 2, $ 10.5.4.
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21

Q.

A.

Q.

A.

22).

DOES THE AGREEMENT DEFINE THE TERM "SIGNIFICANT AMOUNT

OF LOCAL EXCHANGE SERVICE?"

Yes. To define the term "significant amount of local exchange service," the

Agreement expressly references paragraph 22 of the FCC's Supplemental Order

Clarification. z° Specifically, the Agreement provides that "[t]he Parties agree to

incorporate by reference paragraph 22 of the June 2, 2000 [Supplemental Order

Clarification]," which provides three scenarios under which a CLEC may self-

certify compliance with the "significant amount of local exchange service"

requirement. 21 Thus, the Agreement requires NuVox to self-certify compliance

with the "significant amount of local exchange service" criteria prior to

converting special access circuits to EELs. 22

DOES THE AGREEMENT ADDRESS THE SUBJECT OF EEL AUDITS?

Yes. The Agreement allows BellSouth to audit any of NuVox's EELs. 23

Specifically, Section 10.5.4 of Attachment 2 to the Agreement states:

BellSouth may, at its sole expense, and upon thirty (30) days

notice to [NuVox], audit [NuVox's] records not more than one [sic]

in any twelve month period, unless an audit finds non-compliance

with the local usage options referenced in the June 2, 2000 Order,

20 Agreement, Att. 2, § 10.5.2.

21 Agreement, Att. 2, § 10.5.2 (citing Supplemental Order Clarification ¶

22 Agreement, Att. 2, § 10.5.2.

23 Agreement, Att. 2, § 10.5.4.
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10

in order to verify the type of traffic being transmitted over

combinations of loop and transport network elements. If, based on

its audits, BellSouth concludes that PUuVox] is not providing a

significant amount of local exchange traffic over the combinations

of loop and transport network elements, BellSouth may file a

complaint with the appropriate Commission, pursuant to the

dispute resolution process as set forth in this Agreement. In the

event that BellSouth prevails, BellSouth may convert such

combinations of loop and transport network elements to special

access services and may seek appropriate retroactive

reimbursement from [NuVox].

12

D. NuVox's EELs.

14

15 Q. HAS NUVOX CONVERTED ANY SPECIAL ACCESS CIRCUITS TO EELS

16 IN SOUTH CAROLINA?

17

18 A. Yes. Pursuant to the Agreement's conversion provisions, as of March 2002,

19

20

NuVox converted approximately 572 special access circuits to EELs in South

Carolina, starting in 2000.

21

Agreement, Att. 2, ) 10.5.4.
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in order to verify the type of traffic being transmitted over

combinations of loop and transport network elements. If, based on

its audits, BellSouth concludes that [NuVox] is not providing a

significant amount of local exchange traffic over the combinations

of loop and transport network elements, BellSouth may file a

complaint with the appropriate Commission, pursuant to the

dispute resolution process as set forth in this Agreement. In the

event that BellSouth prevails, BellSouth may convert such

combinations of loop and transport network elements to special

access services and may seek appropriate retroactive

reimbursement from [NuVox].24

D. NuVox's EELs.

HAS NUVOX CONVERTED ANY SPECIAL ACCESS CIRCUITS TO EELS

IN SOUTH CAROLINA?

Yes. Pursuant to the Agreement's conversion provisions, as of March 2002,

NuVox converted approximately 572 special access circuits to EELs in South

Carolina, starting in 2000.

24 Agreement, Att. 2, § 10.5.4.
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1 Q. DID NUVOX PROVIDE ANY CERTIFICATIONS TO BELLSOUTH

REGARDING THOSE CONVERSIONS?

4 A. Yes NuVox self-certified that these EEL facilities were being used to provide a

"significant amount of local exchange service. " In support of its self-certification,

NuVox stated that it was the "exclusive provider of local exchange service" for its

South Carolina customers. '

9 Q DID BELLSOUTH REQUEST AN AUDIT OF ANY OF THESE CIRCUITS

10 PRIOR TO PROVISIONING THE CONVERSION AS REQUESTED BY

NUVOX?

12

13 A. No. At no time did BellSouth demand or request an audit of any NuVox circuits

14 prior to provisioning the conversions.

15

This particular option is one of the three potential options for NuVox to

self-certify compliance with the "significant amount of local exchange service"

requirement. Agreement, Att. 2, ) 10.5.2, (citing Supplemental Order Clarification $
22).
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Q
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DID NUVOX PROVIDE ANY CERTIFICATIONS

REGARDING THOSE CONVERSIONS?

TO BELLSOUTH

Yes NuVox self-certified that these EEL facilities were being used to provide a

"significant amount of local exchange service." In support of its self-certification,

NuVox stated that it was the "exclusive provider of local exchange service" for its

South Carolina customers. 25

DID BELLSOUTH REQUEST AN AUDIT OF ANY OF THESE CIRCUITS

PRIOR TO PROVISIONING THE CONVERSION AS REQUESTED BY

NUVOX?

No. At no time did BellSouth demand or request an audit of any NuVox circuits

prior to provisioning the conversions.

25 This particular option is one of the three potential options for NuVox to

self-certify compliance with the "significant amount of local exchange service"

requirement. Agreement, Att. 2, § 10.5.2, (citing Supplemental Order Clarification ¶

22).
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E. BellSouth's Audit Re uests and NuVox's Refusal.

3 Q. AFTER PROVISIONING THE CONVERSIONS AS REQUESTED BY

NUVOX, DID BELLSOUTH LATER SEEK TO AUDIT NUVOX'S EELS?

6 A. Yes. On March 15, 2002, in accordance with the terms of the Agreement,

12

BellSouth sent NuVox a letter providing 30 days' notice of BellSouth's intent to

audit NuVox's EELs. BellSouth advised in the letter that the purpose of the

audit was to "verify NuVox's local usage certification and compliance with the

significant local usage requirements of the FCC Supplemental Order. "

BellSouth informed NuVox that it had selected an independent auditor to conduct

the audit, and that BellSouth would incur the costs of the audit. BellSouth

forwarded a copy of the audit request letter to the FCC.

14

15 Q. AT ANY TIME PRIOR TO MARCH 15, 2005, HAD BELLSOUTH AUDITED

16 NUVOX'S EELS?

17

18 A. No.

19

Exhibit MEW-5 to my Direct Testimony is a copy of this letter.
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E. BellSouth's Audit Requests and NuVox's Refusal.

AFTER PROVISIONING THE CONVERSIONS AS REQUESTED

NUVOX, DID BELLSOUTH LATER SEEK TO AUDIT NUVOX'S EELS?

BY

Yes. On March 15, 2002, in accordance with the terms of the Agreement,

BellSouth sent NuVox a letter providing 30 days' notice of BellSouth's intent to

audit NuVox's EELs. 26 BellSouth advised in the letter that the purpose of the

audit was to "verify NuVox's local usage certification and compliance with the

significant local usage requirements of the FCC Supplemental Order."

BellSouth informed NuVox that it had selected an independent auditor to conduct

the audit, and that BellSouth would incur the costs of the audit. BellSouth

forwarded a copy of the audit request letter to the FCC.

AT ANY TIME PRIOR TO MARCH 15, 2005, HAD BELLSOUTH AUDITED

NUVOX'S EELS?

No.

26 Exhibit MEW-5 to my Direct Testimony is a copy of this letter.
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1 Q. HOW DID NUVOX RESPOND TO BELLSOUTH'S REQUEST TO AUDIT

NUVOX'S EELS?

4 A. NuVox refused to permit the audit. NuVox has blocked the audit because

10

BellSouth has not erst: (I) "demonstrated a concern" regarding circuit non-

compliance with the self-certification NuVox provided in order to qualify for the

conversions under the Agreement; (2) linked its "concern" or "concerns" to each

and every converted circuit to be audited; (3) confirmed that it seeks to audit only

those circuits for which such linkage is demonstrated; and (4) hired a suitably

"independent auditor" to conduct the audit "in accordance with AICPA

standards. "

12

13 Q. IS BELLSOUTH WILLING TO UNDERTAKE THE AUDIT AT ITS SOLE

14 EXPENSE' ?

16 A. Yes.

17

18 Q. HAVE THE PARTIES DISCUSSED THE AUDIT REQUEST?

19

20 A. Yes, Since the March 15, 2002 audit notice, the parties have exchanged

22

23

correspondence and verbal communications —BellSouth seeking to audit the

EELs, and NuVox refusing to permit the audit as sought. BellSouth has disagreed

entirely with NuVox's positions, and has repeatedly stated that the Agreement

"AICPA" stands for American Institute for Certified Public Accountants.
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HOW DID NUVOX RESPOND TO BELLSOUTH'S REQUEST TO AUDIT

NUVOX'S EELS?

NuVox refused to permit the audit. NuVox has blocked the audit because

BellSouth has not first: (1) "demonstrated a concern" regarding circuit non-

compliance with the self-certification NuVox provided in order to qualify for the

conversions under the Agreement; (2) linked its "concern" or "concerns" to each

and every converted circuit to be audited; (3) confirmed that it seeks to audit only

those circuits for which such linkage is demonstrated; and (4) hired a suitably

"independent auditor" to conduct the audit "in accordance with AICPA 27

standards."

IS BELLSOUTH WILLING TO UNDERTAKE THE AUDIT AT ITS SOLE

EXPENSE?

Yes.

HAVE THE PARTIES DISCUSSED THE AUDIT REQUEST?

Yes. Since the March 15, 2002 audit notice, the parties have exchanged

correspondence and verbal communications -- BellSouth seeking to audit the

EELs, and NuVox refusing to permit the audit as sought. BellSouth has disagreed

entirely with NuVox's positions, and has repeatedly stated that the Agreement

27 "AICPA" stands for American Institute for Certified Public Accountants.
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does not permit NuVox to block or delay the audit on any of NuVox's stated

grounds.

4 Q. ARE YOU AWARE OF ANYTHING THAT TOOK PLACE DURING THE

PARTIES' NEGOTIATION OF THE AGREEMENT THAT SUPPORTS

BELLSOUTH'S POSITION THAT IT IS ENTITLED TO IMMEDIATELY

AUDIT NUVOX'S EELS OR THAT REFUTES NUVOX'S POSITION THAT

BELLSOUTH IS NOT ENTITLED TO IMMEDIATELY AUDIT NUVOX'S

EELS?

10

11 A. Yes, I am aware of several facts regarding the negotiation of the Agreement that

12 support BellSouth's position and that refute NuVox's position.

13

14 Q. HAVE YOU ADDRESSED THOSEFACTS IN YOURDIRECT TESTIMONY?

15

16 A. No.

17

18 Q. WHY NOT?

20 A. As explained in detail in the Motion for Summary Disposition that was filed with

21

22

23

the Commission on the same day as my direct testimony, BellSouth's position is

that the terms of the Agreement unambiguously entitle BellSouth to the relief it

seeks and that it is inappropriate to go beyond the plain words of the Agreement
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Q.
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A.

does not permit NuVox to block or delay the audit on any of NuVox's stated

grounds.

ARE YOU AWARE OF ANYTHING THAT TOOK PLACE DURING THE

PARTIES' NEGOTIATION OF THE AGREEMENT THAT SUPPORTS

BELLSOUTH'S POSITION THAT IT IS ENTITLED TO IMMEDIATELY

AUDIT NUVOX'S EELS OR THAT REFUTES NUVOX'S POSITION THAT

BELLSOUTH IS NOT ENTITLED TO IMMEDIATELY AUDIT NUVOX'S

EELS?

Yes, I am aware of several facts regarding the negotiation of the Agreement that

support BellSouth's position and that refute NuVox's position.

HAVE YOU ADDRESSED THOSE FACTS IN YOUR DIRECT TESTIMONY?

No.

WHY NOT?

As explained in detail in the Motion for Summary Disposition that was filed with

the Commission on the same day as my direct testimony, BellSouth's position is

that the terms of the Agreement unambiguously entitle BellSouth to the relief it

seeks and that it is inappropriate to go beyond the plain words of the Agreement
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in this proceeding. Therefore, I am not addressing matters that arose during

negotiations in my direct testimony. I reserve the right to do so, if necessary and

appropriate, in my rebuttal testimony.

5 III. BELLSOUTH'S CONCERNS REGARDING NUVOX'S CERTIFICATIONS

7 Q. DOES BELLSOUTH AGREE WITH NUVOX' ASSERTION THAT IN ORDER

10

TO CONDUCT AN AUDIT OF BELLSOUTH'S EELS, BELLSOUTH MUST

DEMONSTRATE A "CONCERN" REGARDING NUVOX'S EEL

CERTIFICATION S?

12 A. No. The reasons for BellSouth's position on this issue are explained in

13

14

BellSouth's Motion for Summary Disposition that was filed with the Commission

on the same day as my direct testimony.

15

16 Q. WITHOUT WAIVING THAT POSITION, DID BELLSOUTH HAVE A

17

18

"CONCERN" WITH REGARD TO NUVOX'S EEL CERTIFICATIONS WHEN

IT SOUGHT TO AUDIT NUVOX'S EELS?

19

20 A. Yes. Each month, BellSouth monitors data related to the amount of local traffic

22

being passed to BellSouth by each CLEC that purchases EELs from BellSouth.

Several months prior to March 2002, BellSouth observed that the local exchange

traffic that was being passed from NuVox to BellSouth in Florida and Tennessee

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

2O

21

22

23

Q.

in this proceeding. Therefore, I am not addressing matters that arose during

negotiations in my direct testimony. I reserve the right to do so, if necessary and

appropriate, in my rebuttal testimony.

III. BELLSOUTH'S CONCERNS REGARDING NUVOX'S CERTIFICATIONS

No

Qo

A°

DOES BELLSOUTH AGREE WITH NUVOX' ASSERTION THAT IN ORDER

TO CONDUCT AN AUDIT OF BELLSOUTH'S EELS, BELLSOUTH MUST

DEMONSTRATE A "CONCERN" REGARDING NUVOX' S EEL

CERTIFICATIONS?

No. The reasons for BellSouth's position on this issue are explained in

BellSouth's Motion for Summary Disposition that was filed with the Commission

on the same day as my direct testimony.

WITHOUT WAIVING THAT POSITION, DID BELLSOUTH HAVE A

"CONCERN" WITH REGARD TO NUVOX'S EEL CERTIFICATIONS WHEN

IT SOUGHT TO AUDIT NUVOX'S EELS?

Yes. Each month, BellSouth monitors data related to the amount of local traffic

being passed to BellSouth by each CLEC that purchases EELs from BellSouth.

Several months prior to March 2002, BellSouth observed that the local exchange

traffic that was being passed from NuVox to BellSouth in Florida and Tennessee
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was noticeably low. This raised a concern because NuVox had self-certified that

it was entitled to convert special access circuits to EELs because the EELs would

be or were being used to provide a "significant amount of local exchange

service. " The concern was heightened because NuVox actually had certified that

NuVox is the "exclusive provider of local exchange service" for the end users

being served by those EELs.

8 Q. WHAT DID BELLSOUTH DO AS A RESULT OF THIS CONCERN?

10 A. BellSouth examined other records to determine if they confirmed a concern

regarding NuVox's EEL certifications.

12

13 Q. WHY DID BELLSOUTH DECIDE TO EXAMINE THESE OTHER

14 RECORDS?

15

16 A. We knew, based on experience in other states, that NuVox would continue to

18

19

deny BellSouth's request for an audit. Because we could not yet audit NuVox's

EELs, BellSouth decided to review other available records to determine whether

they confirmed the concerns regarding NuVox's EEL certifications.

20

21 Q. WHAT DID BELLSOUTH'S EXAMINATION OF ITS RECORDS REVEAL?

22

23 A. In July 2003, BellSouth examined its records for the six BellSouth states in which
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was noticeably low. This raised a concern because NuVox had self-certified that

it was entitled to convert special access circuits to EELs because the EELs would

be or were being used to provide a "significant amount of local exchange

service." The concern was heightened because NuVox actually had certified that

NuVox is the "exclusive provider of local exchange service" for the end users

being served by those EELs.

WHAT DID BELLSOUTH DO AS A RESULT OF THIS CONCERN?

BellSouth examined other records to determine if they confirmed a concern

regarding NuVox's EEL certifications.

WHY DID

RECORDS?

BELLSOUTH DECIDE TO EXAMINE THESE OTHER

We knew, based on experience in other states, that NuVox would continue to

deny BellSouth's request for an audit. Because we could not yet audit NuVox's

EELs, BellSouth decided to review other available records to determine whether

they confirmed the concerns regarding NuVox's EEL certifications.

WHAT DID BELLSOUTH'S EXAMINATION OF ITS RECORDS REVEAL?

In July 2003, BellSouth examined its records for the six BetlSouth states in which
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NuVox has ordered EELs from BellSouth. This examination revealed that end

users that NuVox was serving or had served with 271 EELs (including 19 in

South Carolina) were also receiving or had also received local exchange service

from BellSouth at the same location.

BellSouth examined its records again in early July 2004. This examination

revealed that end users that NuVox was serving or had served with 363 EELs

(including 44 in South Carolina) were also receiving or had also received local

exchange service from BellSouth at the same location.

10

11 Q DOES THIS INFORMATION CONFIRM BELLSOUTH'S CONCERNS

12 REGARDING NUVOX'S EEL CERTIFICATIONS?

14 A. Yes, it does. NuVox had self-certified that it was the "exclusive provider of local

15

16

17

18

19

exchange service" for the end users it serves via EELs. BellSouth's records

revealed that this was not the case for a significant number of these end users-

NuVox clearly is not the "exclusive provider of local exchange service" to an end

user who also purchases local exchange service from BellSouth at the same

location.
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NuVox has ordered EELs from BellSouth. This examination revealed that end

users that NuVox was serving or had served with 271 EELs (including 19 in

South Carolina) were also receiving or had also received local exchange service

from BellSouth at the same location.

BellSouth examined its records again in early July 2004. This examination

revealed that end users that NuVox was serving or had served with 363 EELs

(including 44 in South Carolina) were also receiving or had also received local

exchange service from BellSouth at the same location.

DOES THIS INFORMATION CONFIRM BELLSOUTH'S

REGARDING NUVOX'S EEL CERTIFICATIONS?

CONCERNS

Yes, it does. NuVox had self-certified that it was the "exclusive provider of local

exchange service" for the end users it serves via EELs. BellSouth's records

revealed that this was not the case for a significant number of these end users -

NuVox clearly is not the "exclusive provider of local exchange service" to an end

user who also purchases local exchange service from BellSouth at the same

location.
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1 Q. DOES THIS INFORMATION REFLECT THE FULL EXTENT OF

BELLSOUTH'S CONCERNS REGARDING NUVOX'S EEL

CERTIFICATION S?

5 A. No. This information only addresses situations in which BellSouth is providing

local exchange service to an end user that is the subject of NuVox's "exclusive

provider of local exchange service" self-certification. BellSouth did not check its

records to see if any other local service providers were serving these end users.

10

12

In other words, if a CLEC also was providing local service to an end user that

NuVox has certified was receiving local service exclusively from NuVox, that

situation would not have been captured in the records BellSouth reviewed.

13

14

15

16

In all likelihood there are such situations in South Carolina, which means that

BellSouth's concerns are even more pronounced than the information discussed

above indicates.

18 Q. COULD YOU REMIND THE COMMISSION OF WHAT THE AGREEMENT

19 SAYS ABOUT BELLSOUTH'S AUDIT RIGHTS?

20

21 A. The Agreement says that "BellSouth may, at its sole expense, and upon thirty (30)

22

23

days notice to [NuVox], audit [NuVox's] records not more than one [sic] in any

twelve month period, unless an audit finds non-compliance with the local usage
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DOES THIS INFORMATION

BELLSOUTH' S CONCERNS

CERTIFICATIONS?

REFLECT THE FULL EXTENT OF

REGARDING NUVOX'S EEL

No. This information only addresses situations in which BellSouth is providing

local exchange service to an end user that is the subject of NuVox's "exclusive

provider of local exchange service" self-certification. BellSouth did not check its

records to see if any other local service providers were serving these end users.

In other words, if a CLEC also was providing local service to an end user that

NuVox has certified was receiving local service exclusively from NuVox, that

situation would not have been captured in the records BellSouth reviewed.

In all likelihood there are such situations in South Carolina, which means that

BellSouth's concerns are even more pronounced than the information discussed

above indicates.

COULD YOU REMIND THE COMMISSION OF WHAT THE AGREEMENT

SAYS ABOUT BELLSOUTH'S AUDIT RIGHTS?

The Agreement says that "BellSouth may, at its sole expense, and upon thirty (30)

days notice to [NuVox], audit [NuVox's] records not more than one [sic] in any

twelve month period, unless an audit finds non-compliance with the local usage

24



options referenced in the June 2, 2000 Order, in order to verify the type of traffic

being transmitted over combinations of loop and transport network elements. "

4 Q„ IF BELLSOUTH IS REQUIRED TO DEMONSTRATE A "CONCERN" PRIOR

TO CONDUCTING AN AUDIT (AND BELLSOUTH DOES NOT BELIEVE

THAT IT IS), DOES THE INFORMATION YOU JUST PROVIDED

DEMONSTRATE SUCH A "CONCERN?"

9 A. Yes. The Agreement says that the purpose of an audit is "to verify the type of

12

14

15

16

17

traffic being transmitted over combinations of loop and transport network

elements. " At a minimum, the information I just provided creates a "concern"

that NuVox's self-certification that was or is the "exclusive provider of local

exchange service" for the end users being served by those EELs is inaccurate with

regard to at least 44 out of 572 circuits (or, nearly 10% of the circuits NuVox has

converted) in South Carolina. This is more than enough of a "concern" to warrant

an audit to verify the validity of NuVox's self-certification regarding its EELs in

South Carolina.

18
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options referenced in the June 2, 2000 Order, in order to verify the type of traffic

being transmitted over combinations of loop and transport network elements."

IF BELLSOUTH IS REQUIRED TO DEMONSTRATE A "CONCERN" PRIOR

TO CONDUCTING AN AUDIT (AND BELLSOUTH DOES NOT BELIEVE

THAT IT IS), DOES THE INFORMATION YOU JUST PROVIDED

DEMONSTRATE SUCH A "CONCERN?"

Yes. The Agreement says that the purpose of an audit is "to verify the type of

traffic being transmitted over combinations of loop and transport network

elements." At a minimum, the information I just provided creates a "concern"

that NuVox's self-certification that was or is the "exclusive provider of local

exchange service" for the end users being served by those EELs is inaccurate with

regard to at least 44 out of 572 circuits (or, nearly 10% of the circuits NuVox has

converted) in South Carolina. This is more than enough of a "concern" to warrant

an audit to verify the validity of NuVox's self-certification regarding its EELs in

South Carolina.
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1 Q. DOES THE AGREEMENT STATE WHAT WILL HAPPEN IF, BASED ON

AN AUDIT, BELL SOUTH CONCLUDES THAT NUVOX IS NOT

PROVIDING A SIGNIFICANT AMOUNT OF LOCAL EXCHANGE TRAFFIC

OVER ITS EELS IN SOUTH CAROLINA?

6 A. Yes, it does, and it is important to note that the Agreement does not provide any

"self-help" mechanism to BellSouth.

10

12

13

Instead, the Agreement provides: "If, based on its audits, BellSouth concludes that

[NuVox] is not providing a significant amount of local exchange traffic over the

combinations of loop and transport network elements, BellSouth may file a

complaint with the appropriate Commission, pursuant to the dispute resolution

process as set forth in this Agreement.

14

15 Q. IS BELLSOUTH'S RIGHT TO AUDIT LIMITED ONLY TO THE CIRCUITS

16 FOR WHICH CONCERN HAS BEEN DEMONSTRATED?

17

18 A. No.

19

20 Q. WHICH PARTY BEARS THE EXPENSE OF ANY EEL AUDIT THAT IS

21 CONDUCTED PURSUANT TO THE AGREEMENT?

22

23 A. As noted above, BellSouth bears the expense of conducting an EEL audit under
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DOES THE AGREEMENT STATE WHAT WILL HAPPEN IF, BASED ON

AN AUDIT, BELLSOUTH CONCLUDES THAT NUVOX IS NOT

PROVIDING A SIGNIFICANT AMOUNT OF LOCAL EXCHANGE TRAFFIC

OVER ITS EELS IN SOUTH CAROLINA?

Yes, it does, and it is important to note that the Agreement does not provide any

"self-help" mechanism to BellSouth.

Instead, the Agreement provides: "If, based on its audits, BellSouth concludes that

[NuVox] is not providing a significant amount of local exchange traffic over the

combinations of loop and transport network elements, BellSouth may file a

complaint with the appropriate Commission, pursuant to the dispute resolution

process as set forth in this Agreement.

IS BELLSOUTH'S RIGHT TO AUDIT LIMITED ONLY TO THE CIRCUITS

FOR WHICH CONCERN HAS BEEN DEMONSTRATED?

No.

WHICH PARTY BEARS THE EXPENSE OF ANY EEL AUDIT THAT IS

CONDUCTED PURSUANT TO THE AGREEMENT?

As noted above, BellSouth bears the expense of conducting an EEL audit under

26



the Agreement.

IV. NUVOX'S CONCERNS REGARDING THE AUDITOR

5 Q. DOES THE AGREEMENT REQUIRE BELL SOUTH TO HIRE AN

INDEPENDENT AUDITOR TO CONDUCT THE AUDIT?

8 A. No. Nothing in the Agreement requires that BellSouth hire an "independent

auditor" to conduct EELs audits.

10

11 Q. DOES BELLSOUTH INTEND TO USE AN INDEPENDENT AUDITOR?

12

13 A. Yes. While BellSouth is not obligated to use an independent auditor, it intends to

14 do so.

15

16 Q. WHAT COMPANY DOES BELLSOUTH INTEND TO USE TO AUDIT

17 NUVOX'S EELS IN SOUTH CAROLINA?

18

19 A. American Consultants Alliance.

20

21 Q. IS ACA AN INDEPENDENT AUDITOR?

22

23 A. Yes. ACA is not related to or affiliated with BellSouth in any way, it is not
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the Agreement.

IV. NUVOX'S CONCERNS REGARDING THE AUDITOR

DOES THE AGREEMENT REQUIRE BELLSOUTH

INDEPENDENT AUDITOR TO CONDUCT THE AUDIT?

TO HIRE AN

No. Nothing in the Agreement requires that BellSouth hire an "independent

auditor" to conduct EELs audits.

DOES BELLSOUTH INTEND TO USE AN INDEPENDENT AUDITOR?

Yes. While BellSouth is not obligated to use an independent auditor, it intends to

do so.

WHAT COMPANY DOES BELLSOUTH INTEND TO USE TO AUDIT

NUVOX'S EELS IN SOUTH CAROLINA?

American Consultants Alliance.

IS ACA AN INDEPENDENT AUDITOR?

Yes. ACA is not related to or affiliated with BellSouth in any way, it is not
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subject to the control or influence of BellSouth, and it is not dependent on

BellSouth.

4 Q. HAS BELLSOUTH USED ACA TO CONDUCT ANY AUDITS IN THE PAST?

6 A. No, BellSouth has not employed ACA or its principals in the past.

8 Q, ARE THERE ANY INCENTIVES FOR ACA TO BE BIASED IN THEIR

CONDUCT OF THE REQUESTED AUDIT?

10

11 A. No. ACA is in the business of consulting and auditing, and it has many other

12

14

clients in addition to BellSouth. It is in the firm's best interest to maintain a

reputation of impartiality. Furthermore, under BellSouth's arrangement with

ACA, ACA is to be paid on an hourly basis without regard to the audit results.

15

16 Q. DOES BELLSOUTH WANT TO USE AN IMPARTIAL AUDITOR?

17

18 A. Yes. It would not make sense for BellSouth to choose an auditor lacking in

19

20

independence, experience, or professionalism. An improper audit would be

revealed immediately and would only harm BellSouth's interests.

21

22 As noted above, the Agreement states that if BellSouth finds non-compliance

through an audit, its remedy is to file "a complaint with the appropriate
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subject to the control or influence of BellSouth, and it is not dependent on

BellSouth.

HAS BELLSOUTH USED ACA TO CONDUCT ANY AUDITS IN THE PAST?

No, BellSouth has not employed ACA or its principals in the past.

ARE THERE ANY INCENTIVES FOR ACA TO BE BIASED IN THEIR

CONDUCT OF THE REQUESTED AUDIT?

No. ACA is in the business of consulting and auditing, and it has many other

clients in addition to BellSouth. It is in the firm's best interest to maintain a

reputation of impartiality. Furthermore, under BellSouth's arrangement with

ACA, ACA is to be paid on an hourly basis without regard to the audit results.

DOES BELLSOUTH WANT TO USE AN IMPARTIAL AUDITOR?

Yes. It would not make sense for BellSouth to choose an auditor lacking in

independence, experience, or professionalism. An improper audit would be

revealed immediately and would only harm BellSouth's interests.

As noted above, the Agreement states that if BellSouth finds non-compliance

through an audit, its remedy is to file "a complaint with the appropriate

28



Commission pursuant to the dispute resolution process as set forth in this

Agreement. " If BellSouth had to file such a complaint, the audit results would

most likely be contested by NuVox and would be scrutinized by this Commission.

Any audit lacking credibility would be readily exposed, and BellSouth would gain

nothing.

V. CONCLUSION

8 Q. HOW SHOULD THE COMMISSION RESOLVE THIS MATTER?

10 A. The Commission should grant BellSouth the relief requested in its Complaint and

as summarized above in Part I of my direct testimony.

12

13 Q. DOES THIS CONCLUDE YOURDIRECT TESTIMONY?

14

15 A. Yes, it does.

16

1 7 600884
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Commission pursuant to the dispute resolution process as set forth in this

Agreement." If BellSouth had to file such a complaint, the audit results would

most likely be contested by NuVox and would be scrutinized by this Commission.

Any audit lacking credibility would be readily exposed, and BellSouth would gain

nothing.

V. CONCLUSION

HOW SHOULD THE COMMISSION RESOLVE THIS MATTER?

The Commission should grant BellSouth the relief requested in its Complaint and

as summarized above in Part I of my direct testimony.

DOES THIS CONCLUDE YOUR DIRECT TESTIMONY?

Yes, it does.

29



EXHIBIT MEW-1



Federal Co nnications

'8-~ t:OWOaeyyg.

slo FCC 99-370

Before the

]i) l 2 06 pq
s iirederal communications commission
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In the Matter of
Implementation of the
Local Competition Provisions
ofthe Telecommunications Act of 1996

CC Docket No. 96-98

SUPPLEMENTAL ORDER

Adopted: November 24, 1999 Released: November 24, 1999

By the Commission: Commissioner Furchtgott-Roth dissenting and issuing a statement.

I. INTRODUCTION

1. On September 15, 1999,we adopted the Third Report and Order and Fourth Further
Notice of Proposed Rulemaking in this docket responding to the Supreme Court's January 1999
decision that directed us to reevaluate the unbundling obligations of section 251 of the
Telecommunications Act of 1996. (1996Act). ' We hereby modify that Order with regard to the
use ofunbundled network eleinents to provide exchange access services.

2. We conclude that, until resolution of our Fourth FNPRM, which will occur on or
before June 30, 2000, interexchange carriers (IXCs) may not convert special access services to
combinations of unbundled loops and transport network elements, whether or not the IXCs self-

provide entrance facilities (or obtain them from third parties). This constraint does not apply if an

IXC uses combinations ofunbundled network elements to provide a significant amount of local

exchange service, in addition to exchange access service, to a particular customer.

II. DISCUSSION

3. In the Third Report and Order and Fourth FNPRM, we concluded that we would

address in the Fourth FNPRM whether there were any legal or policy ramifications ofapplying

Implementationojthe Local Competition Provisions ojthe TelecommunicationsAct oj1996,CC Docket No.

96-98,Third Report and Order and Fourth Further Notice ofProposed Rulemaking, FCC 99-238 (rel. Nov. 5, l 999)(Third

Report and Order and Fourth FNPJGM) (citing A Tk Tv. iowa Utiis, Bd., l 19S„Ct.72 l (1999))..

Id. at pares. 483-$9.
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use ofunbundled network elements to provide exchange access services. 2
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before June 30, 2000, interexchange carriers (IXCs) may not convert special access services to
combinations of unbundled loops and transport network elements, whether or not the IXCs self-

provide entrance facilities (or obtain them from third parties). This constraint does not apply if an

IXC uses combinations of unbundled network elements to provide a significant amount of local

exchange service, in addition to exchange access service, to a particular customer.

II. DISCUSSION

3. In the Third Report and Order and Fourth FNPRM, we concluded that we would

address in the Fourth FNPRM whether there were any legal or policy ramifications of applying

I lmplementationofthe Local Competition Provisions of the TelecommunicationsAct of 1996, CC Docket No.

96-98, Third Report and Order and Fourth Further Notice of Proposed Rulemaking, FCC 99-238 (tel. Nov. 5, !999) (Third

Report and Order and Fourth FNPRM) (citing A T& T v, Iowa Utilx Bd., l 19 S. Ct. 72 i (I 999))

" M at paras. 483-89.
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our unbundling rules in a way that could "cause a significant reduction of the incumbent LECs'

special access revenues prior to full implementationof access charge and universal service

reform. " We also concluded, in paragraph 486, that any requesting carrier is entitled to obtain

existing combinations of loops and transport between the end user and the incumbent LEC's

serving wire center on an unrestricted basis at unbundled network element prices, and that a
carrier that is collocated in a serving wire center is free to order combinations of loops and

dedicated transport to that serving wire center as unbundled network elements as a substitute for

the incumbent LECs' regulated special access services.

4. Since the release of the Third Report and Order and Fourth FNPRM, several

incumbent LECs have claimed that we did not sufficiently preserve the special access issue in the

Fourth FNPRM. Specifically, they contend that paragraph 4&6 allows collocated IXCs that self-

provision entrance facilities (or obtain them &om third parties) to convert the remaining portions of
their special access circuits to unbundled network elements, even though the IXCs are not using the

facilities to provide local exchange service. They contend that this would have significant effects

in the
competitive

local exchange market as had been asserted previously to the Commission by

BellSouth. We intended to compile a complete record in the Fourth FNPRM prior to determining

whether IXCs may employ unbundled network elements solely to provide exchange access

service. Accordingly, in order to preserve this issue in the Fourth FNPRM as we intended, we

modify our conclusion in paragraph 486 to now allow incumbent LECs to constrain the use of
combinations ofunbundled loops and transport network elements as a substitute for special access

service subject to the requirements in this Order We. ala& moditl our conciusion in paragraph

489 to the extent that it limited our concerns to entrance facilities. We now conclude that, until

Id. at para. 4$9.

ld at para. 486.

See Letter 8'om Michael Kellogg, on behalf of SBC,to Magalie Salas, Secretary, Federal Communications

Commission, CC Docket No. 96-9$ (filed Nov. 1$, 1999);Letter from Dee May, Director, Federal Regulatory Affairs, Bell

Atlantic, to Magalie Roman Salas, Secretary, Federal Communications Commission, CC Docket No. 96-98 (filed Nov. 17,

1999);Letter from William B.Barfield, Associated General Counsel, BellSouth Corporation, to Lawrence E. Strickling, Chief,

Common Carrier Bureau, Federal Communications Commission, CC Docket No. 96-98 (filed Aug. 9, 1999)(BellSourh Aug. 9,

l999 Ex Parle). BellSouth'sAug, . 9, l999Er Parte indicatedthat the use ofcombinationsof unbundled loops and transport

solely for exchange access service would either increase the incumbent's local rates or undermine universal service, or both.

BetlSourh Aug. 9, I999Ex Parte at 1,. We underestimated the extent of the policy implications associated with temporarily

constraining lXCs only from substitutingentrance facilities for the incumbent LEC's special access service, and we therefore

now, as explained herein, include combinations ofunbundled loops and transport network elements within the scope of this

temporary constraint„

See Third Report and Order and Fourth FltIPRM at para, 496.

Id. at para. 4$6 (stating that it would be impermissible for incumbent LECs to require that a requesting

carrier provide a certain amount of local service over combinations ofunbundled loop and transport facilities)„

Id. at para. 489 (stating that we will consider in the Fourth FNPRM the "discrete situation involvingthe use

of dedicated transport links between the incumbent LEC's serving wire center and an interexchange carrier's switch or pomt of

presence (or 'entrance facilities' )."

Federal Communications Comm_ion FCC 99-370

our unbundling rules in a way that could "cause a significant reduction of the incumbent LECs'

special access revenues prior to full implementationof access charge and universal service

reform. "3 We also concluded, in paragraph 486, that any requesting carrier is entitled to obtain

existing combinations of loops and transport between the end user and the incumbent LEC's

serving wire center on an unrestricted basis at unbundled network element prices, and that a
carrier that is collocated in a sewing wire center is free to order combinations of loops and

dedicated transport to that serving wire center as unbundled network elements as a substitute for

the incumbent LECs' regulated special access services. 4

4. Since the release of the Third Report and Order and Fourth FNPRM, several

incumbent LECs have claimed that we did not sufficiently preserve the special access issue in the

Fourth FNPRM. Specifically, they contend that paragraph 486 allows collocated IXCs that self-

provision entrance facilities (or obtain them from third parties) to convert the remaining portions of

their special access circuits to unbundled network elements, even though the IXCs are not using the

facilities to provide local exchange service. They contend that this would have significant effects

in the competitive local exchange market as had been asserted previously to the Commission by
BellSouth. s We intended to compile a complete record in the Fourth FNPRM prior to determining

whether IXCs may employ unbundled network elements solely to provide exchange access
service. 6 Accordingly, in order to preserve this issue in the Fourth FNPRM as we intended, we

modify our conclusion in paragraph 486 to now allow incumbent LECs to constrain the use of

combinations of unbundled loops and transport network elements as a substitute for special access

service subject to the requirements in this Order." We also modif_ our conclusion in paragraph
489 to the extent that it limited our concerns to entrance facilities." We now conclude that, until

3 ld at para.489.

4 1.4 atpara.486.

5 See Letter from Michael Kellogg, on behalf of SBC, to Magaiie Sales, Secretary, Federal Communications
Commission, CC Docket No. 96-98 (filed Nov. I$, 1999); Letter from Dee May, Director, Federal Regulatory A flairs, Bell

Atlantic, to Magalie Roman Salas, Secretary, Federal CommunicationsCommission,CC Docket No. 96-98 (filed Nov. 17,
1999); Letter from William B. Barfield, Associated General Counsel, BeIlSouth Corporation, to Lawrence E. Su'ickling, Chief,
Common Carrier Bureau, Federal CommunicationsCommission, CC Docket No. 96-98 (filed Aug. 9, 1999) (Bell$outhAug 9.
1999 Ez Parte) . BeIISouth "sAug 9, 1999 Ex P_rte indicatedthat the use ofcombinationsofunbundledloops and transport
solely for exchange access service would either increase the incumbent's local rates or undermine universal service, or both.
BellSoutkAug. 9, 1999 EacParte at I. We underestimatedthe extent of the policy implicationsassociated with temporarily
conswaininglXCs only from substitutingentrance facilities for the incumbent LEC's special access service, and we therefore
now, as explained herein, include combinations of unbundled loops and transport network elements within the scope of this

temporary constraint,.

6 See Third Report and Order and Fourth FNPRM at par& 496.

7 /d at para. 486 (stating that it would be impermissible for incumbent LECs to require that a requesting
carrier provide a certain amount of local service over combinations of unbundled loop and transport facilities).

t ld at para. 489 (stating that we will consider in the Fourth FNPRM the"discrete situation involvingthe use
of dedicated transport links between the incumbent LEC's serving wire center and an interexchange carrier's switch or point of
presence (or 'entrance facilities')."
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resolution ofour Fourth FNPRM, which will occur on or before June 30, 2000, IXCs may not
convert special access services to combinations ofunbundled loops and transport network
elements, whether or not the IXCs self-provide entrance facilities(or obtain them from third
parties). This will give us suKcient time to issue an order addressing the Fourth FNPRM.

5. This constraintdoes not apply if an IXC uses combinationsof unbundled loop and

transport network elements to provide a significant amount of local exchange service, in addition
to exchange access service, to a particular customer. It therefore does not affect the ability of
competitive LECs to use combinations of loops and transport(referred to as the enhanced extended
link) to provide local exchange service. It also does not affect the ability ofcompetitive LECs that
are collocated and have self-provided transport (or obtained it from third parties), but are
purchasing unbundled loops, to provide exchange access service. As we stated in paragraph 487 of
the Third Report and Order and Fourth FNPRM, such a competitive carrier is entitled to purchase
unbundled loops in order to provide advanced services (e.g., interstate special access xDSL
service). '

Finally, the constraint will have no efFect on competitive LECs using long distance
switches to provide local exchange service.

6. We also expand the scope of the Fourth FNPRM to seek comment on whether there
is any basis in the statute or our rules under which incumbent LECs could decline to provide
combinations of loops and tratisport network elements at unbundled network element prices. We
also seek comment on the argument that the "just and reasonable" terms of section 251(c)or
section 2S1(g) permit the Commission to establish a usage restriction on combinations of
unbundled loops and transport network elements. Parties should also address whether there is any
other statutory basis for limiting an incumbent LEC's obligation to provide combinations of loops
and transport facilities as unbundled network elements. As we stated in the Third Report and
Order and Fourth FNPRM, in light ofthe fact that it is not clear that the 1996Act pelmits any
restrictionsto be placed on the use ofunbundled network elements, "we particularly urge parties
to consider and address what long term solutions may be necessary to avoid adverse effects on any
special access revenues that support universal service.

For example, we would consider the local service component as described in a joint Er Pure submitted by
Intetmediato b» significant. 8' Letter from Edwsrd D. Young, III, Senior Vice President and Deputy General Counsel, Bell
Atlantic; Heather B.Gold, Vice President-industrypolicy, Intetmedia Communications; Robert%. McCausland, Vice
President-Regulatotyand Interconnection, Allegiance Telecom; Don Shepheatd, Vice President, Federal Regulatory Affairs,

Time%amer Telecom, to Chairman Kennard and Commissioners, Federal Communications Commission, CC Docket No. 96-
9$, at 1-2 (filed Sept, 2, l 999). In addition, we will presume that the requesting carrier is providing significant local exchange

service if the requesting carrier is providing all ofthe end user's local exchange service. Because we intend the constraint we

identify in this Order to be limited m duntion, we do not fed it to be necessary for incumbent LECs and requesting camersto
undertake auditing processes to monitor whether or not requesting carriers are using unbundled network elements solely to
provide exchange access service. We expect that allowing requesting carriers to selfwertify that they are pinviding a
significant amount of local exchange service over combinationsof unbundled loops and transportnetwork elements will not

delay their ability to convert these facihties to unbundled network element pricing, and we will take swift enforcement action if
we become aware that any incumbent LEC is unreasonably delaying the ability of a requesting carrier to make such

conversions.

Third Report and Order and Founh FNPRM at para. 487.

td. at para. 484.
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service if the requesting carrier is providing all of the end user's local exchange service. Because we intend the constraint we
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undertake auditing processes to monitor whether or not requesting carriers are using unbundled network elements solely to
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le Third Report and Order and Fourth FNPRM at pant. 487.

zz ld azpara.484,
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7. This temporary constraint on the use ofcombinations ofunbundled loops and
transport network elements to provide exchange access service is consistent with the
Commission'sfinding in the Local Competition First Report and Order, that we may, where
necessary, establish a temporary transitional mechanism to help complete all of the steps toward
the pro-competitive goals of 1996Act, including the full implementationof a competitively-neutral
system to fund universal service and a completed transitionto cost-based access charges. ' We
believe that this short-term constraint will avoid disturbing the status quo while we consider the
legal and economic implication of allowing carriers to substitute combinations ofunbundled loops
and transport network elements for the incumbent LECs" special access services. As we did in the
Local Competition First Report and Order, we emphasize that this constraint will apply only as an
illterim measure. '

III. FINAL REGULATORY FLEXIBILITYANALYSIS

8. In the Third Report and Order and Fourth FNPRM, we conducted a Final
Regulatory Flexibility Analysis, as required by section 603 of the Regulatory Flexibility Act, 5
U.S.C. g 603. The changes we adopt in this Order do not aFect that analysis.

IV. ORDERING CLAUSES

9. Accordingly, IT IS ORDERED that pursuant to authority contained in sections 1,3,
4, 201-205,251,256, 271, and 303(r) of the Communications Act of 1934,as amended, 47 U.S.C.
gg 151, 153, 154,201-205, 251, 252, 256, 271, 303(r), the Commission amends paragraph 486,
489, and 494-96 in the Third Report and Order and FourtIt FNPRMto be consistent with the
discussion set out above. Thus, the constraint on the use ofunbundled network elements as a
substitute for special access service and the scope of the corresponding inquiry in the Fourth

FNPRM are not limited to entrance facilities, but instead include combinations ofunbundled loops
and transport network elements. This constraint does not apply if an IXC uses combinations of
unbundled network elements to provide a significant amount of local exchange service, in addition

to exchange access service, to a particular customer.

E ERALCO ICATION COMMISSION
/

Mag e Roman Salas
Secretaty

lmplementationofthe LocalCompetition provisionsofthe TelecommttnicationsAct ofl996, CC Docketwo.
96-98, First Report and Order, 11 FCC Rcd at 15499, 15862-69pates. 71632(1996)(LocalCompetitionFirst Report and
Order)„

ld at 15866,para, . 725.
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Secretary
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DISSENTING STATEMENT OF COMMISSIONER HAROLD FURCHTGO1"r-ROTH

Re: Implementation of the Local Competition Provisions of the Telecommunications
Act of 1596, Supplemental Order, CC Docket 96-98.

I dissent from the Commission's modification of its Third Report h Order in this
docket, in which the Commission broadens the restriction it placed on competing carriers' uses
of combitiations of unbundled loops and transport network elements. Not only is the order
procedurally defective, but also the Commission's use restrictions are without a basis in the
statute.

First, I believe that, in issuing this order, the Commission has failed to comply with
statutory procedural requirements. An agency may not ftmdamentally reinterpret a published
order or regulation without complying with the Administrative Procedure Act's notice and
comment provisions. See 5 U.S.C. $ 551. The United States Court of Appeals for the District
of Columbia has recognized that, "[w)hen an agency has given its regulation a definitive
interpretation, and later significantly revises that interpretation, the agency has in effect
amended its rule, something it may not accomplish without notice and comment. " See Alaska
Professional Hunters Ass'n v. FAA, 177 F. 3d 1030, 1035 (D.C. Cir. 1999) ("Once an agency
gives its regulation an interpretation, it can only change that interpretation as it would formally
modify the regulation itself: through the process of notice and comment rulemaking. ");see
also National Nhistleblower Center v. Nuclear Regulatory Commission, 1999%L 1024662, at
e 4 {D.C. Cir. Nov. 12, 1999) ("p]o allow an agency to make a fundamental change in its
interpretation of a substantive regulation without notice and comment would undermine those
APA requirements. "){quoting Paralyzed Veterans ofAmerica v. D.C. Arena, 117 F.3d 579,
586 (D.C. Cir. 1997). In my opinion, it is improper for the Commission to modify its prior
position on this issue without first having made the public aware that it was considering
changing its order and without first having obtained comment from interested parties.

Second, as I explained when the Commission released the Third Report h Order, the
statute simply does not authorize the Commission to limit the uses ta which a competing
carrier may put an unbundled network element. See Statement of Commissioner Furchtgott-
Roth, Implementation of the Local Competition Provisions of the Telecommunications Act of
1996, Third Report and Order, CC Docket 96-98 (concurring in part and dissenting in part).
The statute's only requirement is that an unbundled network element be used in "the provision
of a telecommunications service. " 47 U.S.C. $ 251(c)(3). Section 251(c)(3) says nothing

more about the uses to which a requesting carrier may put an unbundled network element, and

no other provision in the 1996 Act authorizes the Commission to limit the ways in which a

requesting carrier may use an incumbent's network elements. ' Thus, a competitor may use

any network element or combination of elements in any way it wishes, subject only to the

requirement that the elements be used to provide "a telecommunications service. "

' See implementation ofthe Local Competition Provisions ofthe Telecommunications Act ofl996, CC Docket 96-
98, First Report and Order, 11 FCC Rcd 15499, 15679 [$ 356] (1997)(hereinaAer Local Competition First Report
and Order). ,
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The Commission is concerned that, without the restriction, the market for special
access services will be undermined, because competitors will be able to offer combinations of
network elements as a lower-priced substitute for incumbents' special access services. I
believe that there are other ways that the Commission could have addressed this concern
consistent with the statute. Since the problem stems f'rom the Commission's rules for access
charges, the obvious answer is a prompt revision of those rules, so that incumbent carriers are
no longer required to include implicit subsidies in their prices for access services. See Tmxr
~ce of Public Utility Counsel v. FCC, 183 F.3d 393, 425 (5th Cir. 1999). Pending a
revision of these access charge requirements, the Commission could have implemented a
temporary pricing mechanism that prevents new carriers from undercutting incumbent carriers'
prices. See Local Competition First Report h Order, 11 FCC Rcd at 15864 [$ 720]
(permitting incumbents, for a limited period of time, to recover a percentage of carrier
common line and transport interconnection charges for all interstate minutes traversing the
incumbents' local switches for which the interconnecting carriers pay unbundled local
switching element charges). Or it could have, in the 7hird Report 4 Order, decided against
unbundling local transport. What the Conunission may not legally do, however, is impose
restrictions on the ways in which requesting carriers may use the network elements that they
purchase from incumbents.

Fed_e_tl C_nmmlmi_t-| nn_ CommtesJ'on F_C 99-37O :
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tmbundling local transport. What the Commission may not legally do, however, is impose
restrictions on the ways in which requesting carriers may use the network elements that they

purchase from incumbents.

2



EXHIBIT MEW-2



Federal Cotnmunications Couuuisslon FCC 66-183

Before the
Federal Communications Commission

Washington, D.C. 20554

In the Matter of

Implementation of the
Local Competition Provisions
Of the Teleconununications Act of 1996

)
)
)
) CC Docket No. 96-98
)
)
)
)
)

SUPPLEMENTAL ORDER CLARIFICATION

Adopted: May 19, 2000 Released: June 2, 2000

By the Commission: Chairtttan Kennard and Commissioner Ness issuing separate statements;
Commissioner Furchtgott-Roth dissenting and issuing a statement. .

I. INTRODUCTION

1.. On November 5, 1999, we released the Third Report and Order and Fourth
Further Notice ofProposed Rulemaking in this docket responding to the U..S. Supreme Court's
January 1999decision that directed us to reevaluate the unbundling obligations of section 251 of
the Telecommunications Act of 1996 (1996 Act). On November 24, 1999, we released a
Supplemental Order that rnodised the Third Report and Order and Fourth FNPRN with regard
to the ability of requesting carriers to use combinations of unbundled network elements to provide
local exchange and exchange access service prior to our resolution of the Fourlh FNPR jiI. In
this Order, we take three actions to extend and clatify the temportuy constraint that we adopted in

the Supplemental Order, First, we extend the temporary constraint identified in the Supplemental
Order while we compile an adequate record for addressing the legal and policy disputes presented
here. Second, we clarify what constitutes a "significant amount of local exchange service. "
Third, we clarify that incumbent local exchange carriers (LECs) must aHow requesting carriers to
selfwertify that they are providing a significant amount of local exchange service over
combinations ofunbundled network elements, and we allow incumbent LECs to subsequently
conduct lunited audits by an independent third party to verify the carrier's compliance with the

Implementation oflhe Local Competilion Provisions ofthe Telecommunicalions Act of l996, CC
Docket No, 96-98, Third Report and Order and Fourth Further Notice of Proposed Rulemaking, 15 FCC Rcd
3696, 3699, para, 1 (1999)(citing ATILT v Iovva Utils. Bd,, 119S,Ct. 721 (1999))(Third Report and Order and
Fourth FNPRQ}.
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Docket No 96-98, Supplemental Order, FCC 99-370 (ret. Nov 24, 1999) (Supplemental Order)
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I. INTRODUCTION

1. On November 5, 1999, we released the Third Report and Order and Fourth

Further Notice of Proposed Rulemaking in tl_ doeket responding to the U.S. Supreme Court's
January 1999 decision that directed us to reevaluate the unbundling obligations of section 251 of

the Telecommunications Act of 1996 (1996 Act). t On November 24, 1999, we released a

Supplemental Order that modified the Third Report and Order and Fourth FNPRM with regard

to the ability of requesting carriers to use combinations of unbundled network elements to _rovide
local exchange and exchange access service prior to our resolution of the Fourth FNPRM. In
this Order, we take three actions to extend and clarify the temporaiy constraint that we adopted in

the Supplemental Order, First, we extend the temporary constraint identified in the Supplemental

Order while we compile an adequate record for addressing the legal and policy disputes presented
here. Second, we clarify what constitutes a "significant amount of local exchange service.'"

Third, we clarify that inemn_nt local exchange earriers (LECs) must allow requesting carriers to

self-certify that they are providing a significant amount oflocal exchange service over
combinations ofunbundled network elements, and we allow incumbent LECs to subsequently

conduct limited audits by an independent third party to verify the carrier's compliance with the
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Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC

Docket No. 96-98, Third Report and Order and FourthFurther'Notice of Proposed Rulemaking, 15 FCC Red
3696, 3699, para. 1 (I 999) (citing A T&T v Iowa Utilx. Bd., ! 19 SCt 721 (1999)) (Third Report and Order and
Fourth FNPRM)

2 Implementation of the Local Competition Provisions o/'the Felecommunications Act of 1996, CC
Docket No_ 96--98, Supplemental Order, FCC 99..370 (re/Nov 24, 1999) (Supplemental Order')
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significant local usage requiretnents.

ll. BACKGROVND

2 In the Third Report and Order, we explained that incumbent LECs routinely

provide the functional equivalent of combinations ofunbundled loop and transport network

elements (also referred to as the enhanced extended link) through their special access offerings.

Because section 51,.31S(b}of the Commission's rules prectudes the incumbent LECs from

separating loop and transport elements that are currently combined, we stated that a requesting

carrier could obtain these combinations at unbundled network element prices. ' At the same time,

we stated our concern that allowing requesting carriers to use loop-transport combinations solely

to provide exchange access service to a customer, without providing local exchange service,

could have significant policy rannfications because unbundled network elenlents are often priced

lower than tariffed special access services. Because ofconcerns that universal service could be

harmed if we were to allow interexchange carriers (IXCs) to use the incumbent's network without

paying their assigned share of the incumbent's costs normally recovered through access charges,

we agreed that we should further explore these considerations, recognizing that full

implementation of access charge and universal service reform was still pending.
'

3.. The question ofwhether we should allow requesting carriers to use unbundled

network elements to provide exchange access service to customers to whom the requesting

carrier does not provide local exchange service has arisen in three contexts. Fitst, in the Local

Competition Third Order on Reconsideration, the Commission limited the obligation of
incumbent LECs to provision shared transport as an unbundled network element to requesting

carriers that provide local exchange service to a particular end user. It also sought comment on

whether requesting carriers may use unbundled dedicated or shared transport IaciTities, in

conjunction with unbundled switching, to originate or terminate interstate toll traflic to customers

to whom the requesting carrier does not provide local exchange service. Second, in the Fourth

FNPRM, we asked parties to address the legal and policy issues associated with the abiTlty of
requesting carriers to obtain entrance facilities, which consist of a dedicated link &om a carrier's

point-of-presence to an incumbent LECs' serving wire center, as an unbundled network element, .

We also asked that parties refresh the record in the Local Competition Third Order on

Third Report and Order, 15 FCC Rcd at .3909, pstss, 480-81 (citing 47 C.F.R, 51.315(b))

Id„at 3912, para. 485 (citing Letter from William B.. Barfidd, Associate General Counsd, BellSouth

Corporation, to Lawrence E.Strickling, Chief, Common Carrier Bureau, Federal Communications Commission,

CC Docket No. . 96-98, at 1 (filed Aug 9, 1999)(BetlSouth Aug 9, I999 Letter)). ,

Third Report and Order, 15 FCC Rcd at 39ll2-13, parss. 485-89.

Implementation of the Local Competition Provisions of the Telecommunications Act of l996, CC

Docket No 96-9&, Third Order on Reconsideration and Further Notice of Proposed Rulemaking, 12 FCC Rcd

12460, 12494-96, parss, 60-61 (1997)(Local Competition Third Order on Reconsideration)

Fourth FIVPRIvt, 15 FCC Rcd at 3914-15,paras. 494-96.
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significant local usage requirements.

I!. BACKGROUND

2. In the Third Report and Order, we explained that incumbent LECs routinely

provide the functional equivalent of combinations ofunbundled loop and transport network

elements (also referred to as the enhanced extended link) through their special access offerings.

Because section 51.3 15(b) of the Commission's rules precludes the incumbent LECs from

separating loop and transport eleraents that are currently combined, we stated that a requesting
carrier could obtain these combinations at unbundled network element prices? At the same time,

we stated our concern that allowing requesting carriers to use loop-transport combinations solely

to pxovide exchange access service to a customer, without providing local exchange service,

could have significant policy ramifications because unbundled network elements are often priced

lower than tariffed special access services. Because of concerns that universal service could be

harmed if we were to allow interexchange carriers (IXCs) to use the incumbent's network without

paying their assigned share of the incumbent's costs normally recovered through access charges, 4

we agreed that we should further explore these considerations, recognizing that full

implementation of access charge and universal service reform was still pending)

3 The question of whether we should allow requesting carriers to use unbundled
network elements to provide exchange access service to customers to whom the requesting

carrier does not provide local exchange service has arisen in three contexts. Fkst, in the Local
Competition Third Order on Reconsideration, the Commission limited the obligation of

incumbent LECs to provision shared transport as an unbundled network element to requesting

carriers that provide local exchange service to a paxticular end user. It also sought comment on

whether requesting carriers may use unbundled dedicated or shared transport facilities, in

conjunction with unbundled switching, to originate or terminate interstate toll traffic to customers

to whom the requesting cartier does not provide local exchange service. 6 Second, in the Fourth

FNPRM, we asked parties to address the legal and policy issues associated with the ability of

requesting carriers to obtain entrance facilities, which consist of a dedicated link from a carrier's

point-of-presence to an incumbent LECs" serving wire center, as an unbundled network element./
We also asked that parties refresh the record in the Local Competition Third Order on

3 Third Report and Order, 15 FCC Red at 3909, paras. 480-81 (citing 47 C.F R. 51.315(b))

4 ld at 3912, para. 485 (citing letter from William B. Barfield, Associate General Counsel, BellSouth
Corporation, to Lawrence E. Strickling, Chiet_ Common Carrier Bureau, FederalCommunications Commission,
CC Docket No.. 96-98, at 1 (filed Aug 9, 1999) (BeU$outh Aug 9. 1999 Letter))..

s Third Report and Order, 15 FCC Red at 3912-13, paras. 485-89.

6 Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC
Docket No. 96-98, Third Order on Reconsideration and FurtherNotice of Proposed Rulemaking, 12 FCC Red
12460, 12494.-96, paras..60.-61 (199'7) (Local Competition Third Order on Reconsideration).

7 Fourth FNPRM, 15 FCC Rcd at 3914-15, paras. 494-96.
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Reconsideration. Third, in the Supplemental Order, we expanded the scope of the Fourth
FNPRNI to seek comment on whether incumbent LECs could decline to provide carriets
coinbinations of unbundled loop and transport network elements solely for the provision of
exchange access service

4,. A series ofevents since the Commission issued its Local Conipetitfon First Report and
Order, culminating in the Supreme Court's decision in ATd'cT v. Iowa Utilities Bd.,' have shaped
the issues associated with the ability of carriers to substitute unbundied network elements for
tarred special access services. Although the Commission found in the Local Competition First
Report and Order that the Act does not permit incumbent LECs to place restrictions on the use of
unbundled network elements,

"it concluded that it was necessary to adopt a temporary
mechanism to avoid a reduction in contributions to universal service prior to full implementation
ofaccess charge and universal service reform. " It therefore allowed incumbent LECs to recover
access fees Rom purchasers of unbundled network elements until June 30, 1997." Before this
transition period expired, the Eighth Circuit stayed the Commission's unbundied network element
pricing rules in October, l996." Once these rules were stayed, it became uncertain whether or

Id. at 3915, para. 496,

9
By limiting the ability ofcarriers to convert the entrance 8icility portion ofspecial access service to

unbundlcd network clement pricing in the Third Report and Order, wc believed that could sulllcicntly preserve
the status quo while we examined the legal aud policy ramifications of allowing rcqucstiug carriers to substitute
uubundled network elements for special access service. We concluded subsequently iu the Supplemenlal Order
that wc had underestimated ihc extent of the policy implications associated with temporar Ty constraining tXCs
only from substituting entrance feciiitics for the incumbent LEC's spccia) access service, aud extcndcd the
temporary constraint to include combinations of unbuudled loops and dedicated iuterc%cc transport network
elements. Supptemensal Order at para, 4, u, 5

Ioiva Uu7s, Bd. v. FCC, 119S.. Ci, 721, 729-32, 736-38 (1999)(lowe Unls. . Bd.).

il
Implementation ofslie Local Competition Provisions af the Telecommunications Act of l996, CC

Docket No 96-98, First Report and Order, 1 1 FCC Rcd 15499, 15680, para. 359 (1996)(Local Competition Fast
Report and Order), atF4 in part and vacated in part sub uom. , Competitive Telecomnumicatlons Ass 'n v. FCC,
117F.3d 1068 (8 Cir„1997)and Iowa Utils. Bd. v. FCC, 120 F.3d 753 (8 Cir. 1997),eff d in pari and
remanded, ATd'cT v.. Iowa Unls Bd, 119S. Ct.. 721 (1999);Order on Reconsideration, 11 FCC Rcd 13042
(1996),Second Order ou Reconsideration, 11 FCC Rcd 19738 (1996),Third Order on Reconsideration imd
Further Notice of Proposed Rulemakiug, 12 FCC Rcd 12460 (1997),further rccous, pending.

l2 Local Compenaon First Report and Order, 11 FCC Rcd at 15862-64, pares. 716-20

ld, at 15864-66, para. 721-25. The Eighth Circuit Court of Appeals upheld the imposition of the
temporary mechanism. Conipeaiive Telecommunications Association v. FCC, 117F.,3d 1068, 1073-75 (8 Cir..

1997)(CompTel v. . FCC).

Iowa Utils. Bd v FCC, 109 F...3d 418, 423-26 (8 Cir, . 1997). The Commission's pricing rules are

based on forward-looking costs. See Local Competition First Report and Order, 11 FCC Rcd at 15844-62, pares,
672-715. The Eighth Circuit made final its determination that the Commission lacked authority under thc 1996
Act to dctcnnine the rates involved iu the implementation of the local competition provisions of' the Act,
including rates for access to unbundled network elements„ lowe Utiliaes Bd v, FCC, 120 F.3d 753, 793-796 (8'
Cir, 1997)

I
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Reconsideration s Third, in the Supplemental Order, we expanded the scope of the Fourth

FNPRM to seek comment on whether incumbent LECs could decline to provide c,arriet_

combinations ofunbundled loop and transpolt network elements solely for the provision of

exchange access service- 9

4.. A series of events since the Commission issued its Local Competition First Report and

Order, culminating in the Supreme Court's decision m AT&T v. Iowa Utilities Bd., °* have shaped

the issues associated with the ability of carriers to substitute unbundled network elements for

tariffed special access services. Although the Commission found in the Local Competition First

Report and Order that the Act does not permit incumbent LECs to place restrictions on the use of'

unbundled network elements, n it concluded that it was necessary to adopt a temporary

mechanism to avoid a reduction in contributions to universal service prior to full implementation

of access charge and universal service reform) 2 It therefore allowed ineu_ LECs to recover

access fees from purchasers ofunbundled network elements until June 30, 1997. rJ Before this

transition period expired, the Eighth Circuit stayed the Commission's unbundled network element

pricing rules in October, 1996) _ Once these rules were stayed, it became uncertain whethor or

s ld at 3915, para. 496.

9 By limiting the ability of carriers to convert the enuranee facility portion of special access service to

unbumdled network dement pricing in dae Third Report and Order, we believed that could sufficiently preserve

the status quo while we examined the legal and policy ramifications of allowing requesting carriers to substitute
unbundled network dements for special access service. We concluded subsequently in the gupplemenlal Order

that we had underestimated the extent of the policy implications associated with temporarily constraining IXCs

only from substituting entrance facilities for the incumbent LEC's special a_cc_ service, and extended the
temporary constraint to include combina6ons of unbundled loops and dedicated interoffice transport network

elements. SupplementalOrder at para. 4, n.5

_o Iowa Utils. Bd v. FCC, ! [9 S Ct. 72t, 729-32, 736-38 (1999) (iowa {/tits.. Bd).

t| Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC

Docket No 96-.98, First Report and Order, l I FCC Red 15499, 15680, para. 359 (1996) (Loca/Competition First

Report and Order), affd in part and vacated in part sub nora., Competitive Telecommunications Ass'n v FCC,

117 F.3d 1068 (8 _ Cir.. 1997) and Iowa Utils. Bar v. FCC, 120 F.3d 753 (8 _ Cir. 1997), aff'd in part and
remanded, AT&T_. Iowa Utils Bd, 119 S. Ct. 721 (1999); Order on Reconsideration, 11 FCC Red 13042

(1996), Second Ordex on Reconsideration, I I FCC Red 19738 (1996), Third Order on Reconsideration and
Further Notice of Proposed Rulemaking, 12 FCC Red 12460 (1997), further retorts., pending.

;2 Local Competition First Report and Order, 11 FCC Red at 15862-64, paras. 7 i 6-20-

13 ld. at 15864-66. para 721-25. The Eighth Circuit Court of Appeals upheld the imposition of the
temporary mechanism. Competitive Telecommunications Association v. FCC, 117 F..3d 1068, 1073-75 (8 _ Cir..

1997) (CompTel v. FCC).

u4 Iowa Utils. Bd v FCC, 109 F.3d 418, 423-26 (8 *Cir.. 1997). The Commission's pricing rules are

based on forward-looking costs. See Local Competition First Report and Order, 11 FCC Red at 15844-62, paras..
672-715. The Eighth Circuit made final its determination that the Commission lacked authority under the 1996

Act to determine the rates involved in the implementation of the local competition provisions of the Act,

including rates for access to unbondled network elements.. Iowa Utilities Bd v. FCC, 120 F.3d 753, 793-796 (8 'b

Cir.. 1997)
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not unbundled network elements would continue to be priced at forward-looking cost and
whether there would be a significant difference between tariffed access rates and unbundled

network element rates. Then, in 1997, the Eighth Circuit also vacated sections 5 L315(b)-(I) of
the Commission's rules, which protected the right of requesting carriers to obtain combinations of
unbundled network elements, such as hop-transport combinations. .

'
Vacatur of rule 51.315(b),

in particular, precluded requesting carriers Gom obtaining access to such combinations without
first incurring costly reconnection charges. In january 1999, the Supreme Court reinstated the
Commission's pricing rules and rule 51.315{b)."At the same time, however, it ordered the
Commission to revisit its impleinentation of section 251(d)(2), which addresses the circumstances
in which incumbent LECs must make unbundled network elements avaihble to requesting
carriers. " We addressed this issue in the Third Report and Order and determmed that incumbent
LECs must unbundle loops and interofnce transport individually.

" The Fourth FNPRM asks
about the legal and policy imphcations of allowing requesting carriers to substitute combinations

ofunbundled loop and transport network elements for the incumbent LECs' tangled special access
service. .

5. We took several steps in the Supplemenlal Order to ensure that we sufficiently
preserved the status quo pertaining to the special access issue while the Fourth FNPRM remains
pending. , Specifically, we concluded that until resolution of the Fourth FNPRM, which we said
would occur on or before June 30, 2000, IXCs may not convert special access services to
combinations of unbundled loop and transport network elements. We explained that this
constraint does not apply if an IXC uses such combinations to provide a significant amount of
local exchange service, in addition to exchange access service, to a particular customer. In
order to determine whether or not an IXC is using combinations ofunbundled network elements
to provide a significant amount of local exchange service, we stated that we would consider, for
example, whether the IXC was providing at least one third of the customer's local traffic as
described in a joint fihng submitted by several parties. In addition, we stated that we would
presuine that the requesting camer is providing a significant amount of local exchange service if it

lotuo Uri7s. Bd, v FCC, 120 F.,3d at 813 (citing 4/ C.,F.R. g 51.315(bHf)),

lotus oils. Bd.. v, FCC, 119S. Ct. at 736-38. The validity of rules 51,315(c)-(f),requiring incumbent

LECs to combine network elements that are noi currently combined, is again pending before the Eighth Circuit
after the Commission asked the Court to reinstate the rules. See 77Iird Report and Order, IS FCC Rcd at 3907,
para. 475..

lousi Uiils, . Bd. v, FCC, 119S, Ct, at T3:3-36 (citing section 47 U..S,C. g 251(d)(2)).

77srd Report and Order, 15 FCC Rcd at 3779-3787, 3842-3866, parss. 181-201,321-79.,

l9
SupplemenudOrder at pals. . 4-5,

ld. at n. . 9 (citing Letter from Edward D., Young, Ill, Senior Vice President and Deputy General Counsel,
Bell Atlantic; Heather B.. Gold, Vice President-Indusuy Policy, Intennedia Communications; Robert W.,

McCaustsnd, Vice President-Regulatory and Interconnection, Allegiance Telecom; Don Shepheard, Vice
President, Federal Regulatory Affairs, Time Warner Teiecom, to Chairman Kennard and Commissioners, FCC,
CC Docket Ho, 96-98, at I-2 (filed Sept. 2, 1999))(Bell Ailaniic Sepiember l999Joini Leuer).

I x
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not unbundled network elements would continue to be priced at forward-looking cost and

whether there would be a significant difference between tariffed access rates and unbundled

network element rates. Then, in i997, the Eighth Circuit also vacated sections 51 315(b)-(f) of

the Commission's rules, which protected the right of requesting carriers to obtain combinations of
. • 15 ' b

unbundled network elements, such as bop-transport combinations Vacatur of rule 51..315(),

in particular, precluded requesting carders flora obtaining access to such combinations without

first incurring costly reconnection charges. In January 1999, the Supxeme Corot reinstated the

Commission's pricing rules and rule 51.315(b)J 6 At the saute time, however, it ordered the

Commission to revisit its implementation of section 25 l(d)(2), which addresses the circumstances
in which incumbent LECs must tmke unbundled network elements available to requesting

carriers." We addressed this issue in the Third Report and Order and determined that incumbent

LECs must unbundle loops and interoffice transport individually)* The Fourth FNPRMasks

about the legal and policy implications of allowing requesting carriers to substitute combinations

ofunbundled loop and transport network elements for the incumbent LECs' tariffed special access

servica

5. We took several steps in the Supplemental Order to ensure that we sufficiently

preserved the status quo pertaining to the special access issue while the Fourth FNPRM remains

pending.. Specifically, we concluded that until resolution of the Fourth FNPRM, which we said
would occur on or before June 30, 2000, IXCs may not convert special access services to
combinations ofunbundled loop and transport network elements. We explained that this

constraint does not apply if an IXC uses such combinations to provide a significant amount of

local exchange service, in addition to exchange access service, to a particular customer. 19 In

older to determine whether or not an IXC is using combinations ofunbundled network elements

to provide a significant amount of local exchange service, we stated that we would consider, for

example, whether the IXC was providing at least one third of the customer's local trafftc as
described in a joint filing submitted by several paxties, z° Itl addition, we stated that we would

presume that the requesting carrier is providing a significant amount of local exchange service if it

_5 [owoUtds.Bd.v FCC, 120F,.3dat813(citing47CF.R. § 51.315(b)-<f))..

I_ lowaUtils. Bd._.FCC, ll9$.Ct, at 736-38. The validity of rules 51..315(0)-(t), requiring incumbent
LECs to combine network elements that are not ,-urrently¢x_nbined, is again pending befece the Eighth Circuit
after the Commission asked the Court to reinstate the rules. See ThirdRepor¢ and Order, 15 FCC Red at 3907,

para. 475.

i_ Iowa Utils. Bd v. FCC, ! 19 S. CA.at 733-36 (citing section 47 U S.C § 251(dX2)).

18 Third Report and Order, 15 FCC Red at 3779-3787, 3842-3866, paras. 18L201, 321.-79..

_9 Supplemental Order at paras..4-5..

20 ld at n..9 (citing Letter from Edward D. Young, Ill, Senior Vice President and Deputy General Counsel,
Bell Atlantic; Heather B..Gold, Vice lh-esident...lndustryPolicy, Intermedia Communications; Robert W..
McC.ausland, Vice President-Regulatory and Intereonnection, Allegiance Telecom; Don Shepheard, Vice
President, Federal R.egulato_yAffairs, Time WarneaTelecom, to Chairman Kennard and Commissioners, FCC,
CC Docket No.. 96-98, at 1-2 (filed Sept 2, 1999)) (Bell Atlantic September 1999Joint Letter).
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is providing ail of the end user's local exchange service
"

6. In a joint filing submitted on February 28, 2000, several incumbent LECs and

competitive LECs request that the Commission clariTy the Supplemental Order regarding the
minimum amount of local service a requesting earner must provide in order to convert special
access services to combinations ofunbundled loop and dedicated transport network elements.
They pmpose certain changes to the Bell Atlantic September l999 Joint Letter and request that
the Commission modify the amount of local traflic considered significant" in accordance with
these changes.

" The parties'further request that the Commission allow limited auditing rights in

order to ensure that requesting carriers meet the minimutn thresholtl for purchasing combinations
of unbundled loop and dedicated transport network elements. " Several parties responded to the
Febrttary 28, 2NN Joint Letter. They argue generally that the use limitations on combinations
that the incumbent LBCB and competitive IXCs propose are too restrictive, and wiII prevent
requesting carriers I'rom being able to use combinations of unbundled network elements to serve
their customers. . We address these filings in this Order.

III. DISCUSSION

7. As we observed in the Third Report and Order and Fottrth FNPRM, and as we

2l
Suppletnental Order at n.9.

Letter from Gordon lL Evans, Vice President Federal Regulatory, Bell Atlantic; Robert T. Blau, Vice
President Executive and Federal Regulatory Affairs, BellSouth; Richard Metzger, Vice President Regulatory and
Public Policy, Focal Communications; Alan F, Ciamporcero, Vice President-Regulatory Affairs, GTE Service
Corporation; Heather B.. Gold, Vice President-fndusiry Policy, fntermedia Communications. . Priscilfa Hill-

Ardoin, Senior Vice President-Federal Regulatory, SBCCommunications, lnc; Don Shepheard, Vice President,
Federal Regulatory Affairs, Time. Warner Telecom; Melissa Newman, Vice President-Regulatory Affairs, U..S.
West, Inc. ; Russell G Merbeth, Vice President, Legal and Regulatory Affaiil, WinStar Communications, Inc, io
Chairman Kennard and Commissioners, F'CC, CC Docket No 96-98 (filed February 2&, 2000) (February 28.
2000 Joint Letter).

Febrttary 28, 2000 Joint fatter at l-2..

Id. at 3..

Letter fiom Joseph Kahl, Director Regulatory Awaits, RCN Telecommunications Services; and other
members of the Competitive Telecommunications Association (Comp'Tel) to The Honorable William E„Kennard,
Chairman, FCC, CC Docket No. 96-9& (filed March 13,2000) (Camptel March l3. 2000 Letter); Letter Stom
Chuck Goldfarb, Director, Law and Public Policy, MCI WorMCom, io Larry Strickling, Chief', Common Carrier
Bureau, F'CC, CC f3ocket No, 96-98 (filed March l0, 2000)(MCl lYorldCom Mancti 10, 2000 Letter); f~er from
Jonathan Askin, General Counsel, Association for Local Telecommunications Services (ALTS), CC Docket No, .

96-98 (filed March 24, 2000) (ALTS March 24, 2000 Letter); Letter from Jonathan E.Canis, Counsel for Winstar

Communications and c.,spire Communications, io Magalic R. Salas, Secretary, FCC, CC Docket No. 96-98 (filed
Mar, 29, 2000); Letter from Douglas G„Bonner, Counsel for VoiceSiream Wireless Corporation, Daniel

Waggoner, Counsel for ATBcT Wireless Corporation, Mary Davis, Esq, , Manager-External Affairs, United States
Cellular Corpotaiion, to The Honorable William E. Kennard, Chairman, and Commissioners, FCC, CC Docket
No. . 96-98 (filed Apt, l2, 2000); Lcuer from Ross A, Buntrock, Counsel for e spire Communications, io Magalie
R. S3fas, Secretary, FCC, CC Docket No, . 96-98 {filed Apt l9, 2000).
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is providing all of the end user's local exchange service. 21

6. In a joint filing submitted on Febma[y 28, 2000, several incumbent LECs and

competitive LECs request that the Commission clarify the Supplemental Order regarding the
minimum amount of local service a requesting carrier must provide in order to convert special

access services to combinations ofunbundled loop and dedicated transport network elements. _

They propose certain changes to the Bell Atlantic September 1999 Joint Letter and request that

the Commission modify the amount of local traffic considered "'significant" in accordance with

these changes. _3 The parties'further request that the Commission allow limited auditing rights in

order to ensure that requesting carriers meet the minimum threshold for purchasing combinations

of unbundled loop and dedicated transport network elements. 24 Several parties responded to the

February 28, 2000 Joint Letter. They argue generally that the use limitations on combinations

that the incumbent LECs and competitive LECs propose aze too restrictive, and will prevent

requesting carriers from being able to use combinations of unbundled network elements to serve

their customers zs We address these filings in this Order.

IlL DISCUSSION

7. As we observed in the Third Report and Order and Fourth FNPRM, and as we

2t Supplemental Order at n 9.

22 Letter fi,mn Gordon R. Evans, Vice President Federal Regulatory, Bell Atlantic,; Robert T. Blau, Vice

Pre, ident Executive and Federal Regulatory Affairs, BellSouth; Richard Metzger, Vice President Regulatory and

Public Policy, Focal Communications; Alan F.. Ciamporcero, Vice President-Regulatory Affairs, GTE Service

Corporation; Heather B. Gold, Vice President-Industry Policy, Intermedia Communications; Priscilla Hill-
Ardoin, Senior Vice President-Federal Regulatory, SBC Communications, Inc; Don Shepheard, Vice President,

Federal Regulatory Affairs, Time Warner Telecom; Melissa Newman, Vice president-Regulatory Affairs, U.S.
West, inc.; Russell C. Merbeth, Vice President, Legal and Regulatory Affairs, WinStar Communications, Inc. to
Chairman Kennard and Commissioners, FCC, CC Docket No. 96-98 (filed February 28, 2000) (February 28.

2000 Joint Letter).

23 February 28, 2000 Joint letter at I-2.

24 ld. at3..

Letter fi'om Joseph Kahl, Director Regulatory Affairs, RCN Telecommunications Services; and other

members ofthe Competitive Telecommunications Association (CompTel) to The Honorable William E.. Kennard,
Chairman, FCC, CC Docket No. 96-98 (filed March i13, 2000) (Comptei March 13. 2000 Letter); Lettex from

Chuck Goldfarb, Director, Law and Public Policy, MCI WorldCom, to Larry Striclding, Chief', Common Carrier

Bureau, FCC, CC [k_cket No.. 96-98 (filed March 10, 2000XMCI WorldCom March 10, 2000 Letter); later from
Jonathan Askin, General Counsel, Association for Local Telecommunications Sexviees (ALTS), CC _et No..

96-98 (filed March 24, 2000) (ALTS March 24, 2000 Letter}; Letter from Jonathan E. Canis, Counsel for Winstar

Communications and espire Communications. to Magalie R. Salas, Secretary, FCC, CC Docket No. 96-98 {filed

Mar.. 29, 2000); Letter from Douglas G. Bonnet, Counsel for VoieeStream Wireless Corporation, Daniel

Waggoner, Counsel fog AT&T Wireless Corporation, Mmy Davis, Esq.., Manager-External Affairs, United States
Cellular Corporation, to The Honorable William E. Kennard, Chairman, and Commissioners, FCC, CC Docket

No.. 96..98 (filed Apr.. 12, 2000); Letter from Ross A.. Buntrock. Counsel for e.spire Communications, to Magalie
R. Salas, Secretary, FCC, CC Docket No. 96-98 (filed Apr.. 19, 2000).
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reaf5rmed in the Supplemental Order, permitting the use of combinations of unbundled network
elements in lieu of special access services coukl cause substantial market dislocations and wouki
threaten an important source of funding for universal service. For example, in the absence of
completed implementation ofaccess charge reform, aHowing the use of combinations of
unbundled network elements for special access could undercut universal service by inducing IXCs
to abandon switched access for unbundled network element-based special access on an enormous
scale. In the words of one incumbent I.EC, this would amount to a "mundabout tertnutation" of
the access charge regime, prior to the actual elimination of the ianphcit universal service subsidies
contained in access charges, and would require it to bear the expense ofproviding local dialtone
service without a viable means of recovering the costs ofuniversal service. We therefore
invoked our longstanding authority to adopt temporary measures designed to protect universal
service and prevent industry instability during periods of regulatory transition.

8. Although we have recently taken significant steps in implementing access charge
reform,

"a number of additional considerations, discussed below, require us to extend the
temporary constramt identiied in the Supp/ementttf Order while ute compile an adequate record
in the Fourth FNPRM for addressing the legal and pohcy issues that have been raised. Therefore,
until we resolve the issues in the Fourth FNPRM, IXCs may notsubstitute an incumbent LEC's
unbundled loop-transport combinations for special access services unless they provide a
signi6cant amount of Iocal exchange service, in addition to exchange access service, to a
particular customer. " We emphasize that by issuing this clarification order, we do not decide any
of the substantive issues in the Fourlh FNPRM on the merits

9. We previously asked commenters to discuss the source and extent of any right of
incutnbent LECs to withhold unbundled network elements from carriers seeking to use such

32
elements solely for the purpose ofproviding special access services. As discussed below,

Third Rcport and Order and Fourth FitiPRivf, 15 FCC Rcd at 3912, 3913,patas. , 485, 489; Supplemental
Order at 7.

See BeBSouth Aug. 9, l 999 Letter at 3-7; Bell Atlantic Reply Comments at 5; GTE Reply Comments at

9 The comments and reply comments cited in this order refer to the filings parties submitted in response to the
Fourth FNPRid on lanuaty 19,2000 and February 18, 2000

BellSouth Aug. 9„ l999 Letter at 6.

See Fourth FNPRivl, 1.5 FCC Rcd at 3914, para, 492 (citing CompTel v. FCC, 117F.3d at 1073-75),
see also kICI Telecommunications Corp. v FCC, 750 F,2d 135, 140 (D.C.. Cir. 1984);Supplemental Order at
para. 4, n 5.

30 Access Charge Reform, Price Cap Performance Review for Local Exchange Carriers, Low- Volume

Lang Distance Users, Federal-Stare Joint Board on Universal Service, CC Docket Nos. . 96-262, 94-1, 99-249,
96-45, Sixth Report and Order in CC Docket Nos, . 96-262 and 94-1; Report and Order in CC Docket No. 99-249,
Eleventh Report and Order in CC Docket No. . 96-45, FCC 00-193 (rel. May 31, 2000).

3t
Supplemental Order at para. 4, This temporary constraint does not apply to stand-alone loops, See

Third Report and Order, 15 FCC Rcd at 3777, para. 1'77.,

Fourth FNPRM, 15 FCC Rcd at 3914-15,para, 494; Supplemental Order at pars. 6,
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tempotmy constraint identified in the Supplemental Order while we compile an adequate record

in the Fourth FNPRM for addressing the legal and policy issues that have been raised. Therefore,
until we resolve the issues in the Fourth FNPRM, IXCs may not substitute an incumbent LEC's

unbundled loop-transport combinations for special access services unless they provide a

significant amount of Iocal exchange service, in addition to exchange access service, to a

particular customer/' We emphasize that by issuing this clarification order, we do not decide any
of the substantive issues in the Fourth FNPRMon the merits.

9. We previously asked commenters to discuss the source and extent of any right of
incumbent LECs to withhold unbundled network elements _om carriers seeking to use such

elements solely for the purpose of providing special access services. 32 As discussed below,

26 Third Report and Order and Fourth FNPRM, ! 5 FCC Red at 3912, 3913, paras..485, 489; Supplemental
Order at 7.

2"1 See BellSouth Aug. 9. 1999 Letter at 3.-7; Bell Atlantic Reply Comments at S; G_E Reply Cemments at
9. The comments and reply comments cited in this order refer to the filings patties submitted in response to the
Fourth FNPRM on January 19, 2000 and February i8, 2000

BellSouth Aug. 9, 1999 Letter at 6.

See Fourth FNPRM, 15 FCC Rcd at 3914, pa_. 492 (citing CompTel v. FCC, 117 F.3dat 1073-75);

see also MCI Telecommunication_ Corp. v. FCC, 750 F2d I35, 140 (D.C.. Cir. 1984); Supplemental Order at

para. 4, nS.

30 Access Charge Reform, Price Cap Performance Review for Local Exchange Carrier& Low-Volume
Long Distance Users, Federal-State Joint Board on Universal Service, CC Docket No6.. 96-262, 94- I, 99-249,
96-45, Sixth Report and Order in CC Docket Nos.. 96-262 and 94-1; Report and Order in CC Doc,kot No. 99-249,
Eleventh Report and Order in CC Docket No..96-45, FCC 00-193 (tel. May 3 l, 2000).

31 Supplemental Order at para 4.. This teanpora[yconstraint does not apply to stand-alone loops.. See
Third Report and Order, !5 FCC Ecd at 3777, para. [ 77.

Fourth FNPRM, 15 FCC Red at 3914-.t5, para..494; Supplemental Order at para. 6.
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several commenters argue that such a right follows Irom the "impair" standard of section

251(d)(2), which directs the Commission to order the unbundhng ofnetwork elements only after

"consider[ing], at a minimum, whether . . the failure to provide access to such network elements

would impair the ability of the telecommunications carrier seeking access to provide the services

that it seeks to offer. ' '
ln 1999, the Supreme Court rejected our prior rules implementing that

provision and directed us to give greater effect to the "impair" standard.
'

10. In response to our inquiry in the Fourlh FPIPRM, the incumbent LECs argue that,

in reexamining our implementation ofsection 251(d)(2), we must conduct a more market-specific

analysis in deciding when network elements must be unbundled. . They contend that, in some

contexts, denial ofparticular elements in the incumbent's network may impair the ability ofother

carriers to provide services in one market but not in another. In those circumstances, the

incumbents argue, the availability of such elements should be restricted to the carriers that intend

to use them —substantially, though not necessarily exclusively —in the markets in which the

"impair" standard is met. Here, the incumbents contend, denial ofaccess to the loop-transport

combinations at issue would not "impair" a carrier's ability to provide services in the special

access market or, more generally, in the exchange access market, ofwhich the special access

market is a subset. Thus„ the incumbents conclude, competitors have no statutory right to

obtain access to such combinations for purposes ofcompeting only in that market, even though

the Commission has found that denial ofaccess to those combinations would impair a carrier's

ability to compete in the separate market for ubiquitous k3cal exchange and xDSL services.

11. Other commenters, by contrast, contend that '*[tjhe Section 251(d)(2)
determination must. . .be made available on a network element-by-network element basis. '

Those commenters argue that if certain elements satisfy the "iinpair" standard with respect to one

market, a carrier may automatically obtain access to those elements solely for purposes of
competing in other markets, without using the elements to compete in the market that was the

basis of the '*impair" analysis, .

47 U S.,C. 251(d)(2)(B).

louu Ulils. Bd v. FCC, 1 19 S..Ct, . at 733-36,

See, e,g, , Bell Atlantic Comments at 13-16;BellSouth Comments at 22-29; SBC(~ments at 6-10;US

West Comments at 2-12.

36
Special access service employs dedicated, high-capacity facilities that run directly between the cnd user,

usually a large business customer, and the 1XC'3 point wf-presence. See Access Charge Reformi Price Cap

Performance Review for Local Excl3ange Carriers, ei al, , CC Docket Ncs, 96-262, 94-1, Fiflh Rcport and Order

and Further Notice of Proposed Rulemaking, FCC 99-206, para. 8 (rol. Aug. 27, 19%)(l999Access Charge

Reform Order); US West Comments at 8-9,

37

36

39

See, e,g., SBC Comments at 7; Bell Atlantic Comments at 18-19.

AT&T Reply Comments at 11 (emphasis in original)

ld, at 9-12, see also MCl WorldCom Reply Comments at 3-6.
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West Comments at 2-.12.
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3s AT&T Reply Comments at 1 ! (emphasis in original)

39 [d. at 9-.12; see also MC! WorldCom Reply Comments at 3-6.
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12.. Before the Supreme Couit issued its decision in lonsr Utilities Beard, we
sometimes approached an incumbent's obligation to unbundle network elements as though it were
an all-or-nothing proposition, suggesting that, if a competitor were entitled to obtain access to an
element for one purpose, it was generally also entitled to obtain access to that element for wholly
different purposes as weli At that time, however, we never specifically focused on the
relationship between that issue (particularly as it relates to this special access dispute) and the
"impair" standard ofsection 251(d)(2), Now that the Supreme Court has rejected our previous
interpretation of that provision as insuKciently rigorous, it is appropriate for us to revisit the
issue. .

13. In the Third Report and Order, we conducted a general "impair" analysis of loops
and dedicated transport and ordered those elements to be unbundled.

"
That analysis did not fully

focus, however, on application of the "impair" standard to the exchange access market, with the
hmited exception of entrant facilities.

" With regard to entrance facilities, we determined that
there was insufficient record evidence for us to find that requesting carriers had effective
alternatives in the market to allow them to provide service. We sought additional evidence in
the Fourth FNPRN on whether there was any basis in the statute or our rules, including the
"impair" standard, under which the incumbent LECs could decline to provide entrance facilities at
unbundled network element prices, and we later modified this inquiry in the Supplemental Order
to include loop-transport combinations.

14.. The exchange access market occupies a different legal category 6'om the market
for telephone exchange services; indeed, at the highest level of generahty, Congress itself drew an
explicit statutory distinction between those two markets. Even though the exchange access
market is legally distinct Irom the local exchange market, we must determine whether the markets
are otherwise interrelated fiom an economic and technological perspective, such that a finding
that a network element meets the "impair" standard for the local exchange market would itself
entitle competitors to use that network element solely or primarily in the exchange access market.
Unless we 6nd that these markets are inextricably interrelated in these other respects, it is

unlikely that Congress intended to compel us, once we determine that a network element meets
the impair" standard for the local exchange market, to grant competitors access —for that

See generally Third Report 4 Order, l5 FCC Rcd al 391 l-l2, para. , 484 (discussing prior Commission
orders); bui see id, at para. 8 I (finding that section 251{d)(2)(B)permits consideration of"the particular types of
customers that the carrier seeks to serve" ); SBC Comments at 8-9 {characterizing the Commission's limitation
on access to circuit switches in the Third Repon dc Order as a use restriction).

Third Report and Order, I5 FCC Rcd at 3779-82, 3846-3852, paias, l82-189, 332-348.

ld at 3852, para, 348.

4X

Fourth FNPRM, l 5 FCC Rcd at 3914-I5, para. 494; Supplenienud Order at para, . 6.

See. e g. 4 7 tJ S,C. l53(l6) (defining "exchange access"); l53(47) (defining "telephone exchange
service") .
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41

42

43

44

45

Third Report andOrder, 15 FCC Red at 3779-82, 3846-3852, paras, 182-189, 332-348

ld at :3852, para. 348.

Fourth FNPRM, ! 5 FCC Red at 3914-15, para, 494; Supplemental Order at par'a,, 6,

See, eg. 47 US.C. 153(16) (defining "exchange access"); 153(47) (defining "telephone exchange

service")
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reason alone, and without further inquiry —to that same network element solely or primarily for
use in the exchange access market. ,

15.. Contrary to the views ofsome commenters, section 251(d)(2) does not compel
us, once we determine that any network element meets the "impair" standard for one market, to
grant competitors automatic access to that same network element solely or primardy for use in a
different market, That provision asks whether dered ofaccess to network elements "would

impair the ability of the telecommunicatioits carrier seeking access to provide the services that it
seeks to offer.

"'
Although ambiguous, that language is reasonably construed to mean that we

may consider the markets in which a competitor "seeks to offer" services and, at an appropriate
level ofgenerality, ground the unbundling obligation on the competitor's entry into those markets
in which denial of the requested elements would in fact impair the competitor's ability to offer
services. We adopted a similar approach in the Third Report and Order, observing that, because
'*Section 251(d)(2)(B) requires us to consider whether lack ofaccess to the incumbent LEC's
network elements would impair the ability of the carrier to provide the services it seeks to offer,"
it is "appropriate for us to consider the particular types ofcustomers that the carrier seeks to
serve. " In any event, even if section 251(d)(2) were altogether silent on this issue, that provision
directs us to consider the substantive criteria of subparagraphs (A) and (B)"at a minimum. " As
we have previously determined, that language authorizes us, at our discretion, to consider other
factors in addition to those explicitly designated criteria, such as the development of facilities-
based competition. Here, the statute plainly entities us to ask, as part ofour inquiry into
whether network elements should be made available for the sole or primary purpose ofproviding
exchange access services, whether denying competitors access to that combination would in fact
impair their ability to provide those services.

16. Our identi6cation of the network elements that "should be made avaihble" for
puiposes of section 251(d)(2) is an ongoing exercise in legislative rulemaking authority. The

See, e.g . AT8hT Reply Comments at 9-l2.

47 U, .S„C.251(d)(2XB) (emphasis added), Along similar lines, Rule 309(s), which we promulgated in

1996,addresses limitations on the use ofnetwork elements "that would impair the ability of s ropiestiag
teiecommuaicatioas carrier" to offer particular services. . 47 C,F.R. 51 309(a) (emphasis added)

Third Report and Order, 15 FCC Rcd at 3737-3&, para, & I (emphasis in original).

See id, al 3745-50, paras. 101-16.

ATILT alternatively argues that section 25 1(c)(3)overrides any suggestion in section 251(d)(2) that we

msy conduct a market-specific analysis in making our uabuadliag detenuiaatioas. . ATILT Reply Comments at
10-12. Ne disagree. . Section 251(c)(3)does aot speak directly to whether a market-specific analysis is
appropriate in determining whether carriers may obtain access to particular elements, sad it could therefore pose
ao conflict with an otherwise proper implementation of section 251(d)(2).. Moreover, as the Supreme Court held

in iowa Utilities Board, section 251(c)(3)does aol, itself create "some underlying duty'* to "provide sll network

etements for which it Is technically fcssibIe to provide access," 119S.Ct„at 736, Instead, it is section 251(d)(2)
that directs the Commission to issue legislative rules imposing uabuudiiag obligations on incumbent LECs, snd
that provision peimils the Conuuissioa to consider criteria that include "the services that [the requesting carrier]
seeks to offer "
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46 See. eg... AT&T Reply Comments at 9-12.

4I 47 U..S..C.25 !(dX2XB) (emphasis added).. Along similar lines, Rule 309(a), which we promulgated in
1996, addresses limitations ou the use of network elements "that would impair the ability of a requesting
telecommunications carrier" to offer particular services 47 CFR 51309(a) (emphasis added).

4s Third Report and Order, 15 FCC Red at 373%38, para. 81 (emphasis in original).

49 See id. at 3745-50, paras. 101-16

s0 AT&T alternatively argues that section 251(o)(3) overrides any suggestion in section 25 l(dX2) that we
mayconduct a market-specific analysis in making our unbundling determinations.. AT&T Reply Comments at
l0-12. We disagree Section 251(c)(3) does not speak directly to whether a market-specific analysis is
appropriate in determining whether carriers may obtain access to particular dements, and it could therefore pose
no conflict with an otherwise proper implementation of section 25 l(d)(2). Moreover, as the Supreme Court held
in lowa Utilities Board, section 25 l(cX3} does not itsdfcreate "some underlying duty" to "provide all network
elements for which it is technically feasible to provide access..'" I t9 S.Ct. at 736. Instead, it is section 251(dX2)
that directs the Commission to issue legislative rules imposing unbundling obligations on incumbent LEC,s,and
that provision permits the Comanission to consider criteria that include "the services that [the requesting carrier]
seeksto offer_"
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inquiry we conduct in discharging that authority is necessarily empirical and dynamic. As we
emphasized in the Third Report and Order, we properly look to actual developments in the
telecommunications marketplace before imposing additional unbundling obligations on incumbent

LECs; we generally do not impose such obligations first and conduct our "impair" inquiry
afterwards,

"
Here, we must gather evidence on the development of the marketplace for exchange

access in the wake of the new unbundling rules adopted in the Third Report and Order before we
can determine the extent to which denial ofaccess to network elements would impair a carrier's
abiTity to provide special access services One ofour tasks will be to resolve a key empirical
dispute: whether the markets for local exchange service and special access are so closely
interrehted from an economic and technological perspective that a showing of impaument with
respect to the former market would by itself tend to suggest, as a practical matter, that the
"impair" standard is satisfied with respect to the latter market.

l7, . Our new unbundling rules, issued in the wake oflowu Utilities Board, should

significantly increase competition in local markets by removmg long-standing uncertainty about
the scope of the incumbent LECs' unbundling obhgations and by stimulating new mvestment. We
must take the market effects of those new rules into account as we conduct our "impair" analysis
for special access service, and we must therefore allow a meaningful period of time to elapse from
the date on which those new rules became effective.

" We will issue a Public Notice in early 2001
to gather evidence on this issue so that we may then resolve it expeditiously. In addition, the
Commission and the parties need more time to evaluate the issues raised in the record in the
Fourth FNPRM. For example, the incumbent LECs have produced complex economic analyses

of the effect on the marketplace ofpermitting requesting carriers to convert existing special access
services to combinations ofunbundhd network elements.

"
At least one party has argued that, in

order to respond, it needs more information concerning the assumptions and cakuhtions
underlying the analysis.

"

See??srd Repor/ and Order, 15 FCC Rcd at 3712, para, 21 ("In considering whether to uubundic a
particular network element, we look first to what is occurring in the marketplace today. Q

See Abc'I Reply Comments at 15-19(arguing that the facilities that competitive LECs usc to provide
special access are no different ftom the facilities they usc to provide other services, aud that thus, there is uo basis

to treat competitive LECs' use of these elements to provide special access service differently &om the use of the
same facilities to provide other tctccommunicadous services); MCI WorldCom Reply Comments at 7-10 (arguing
that if there are insufficien lines from some incumbent LEC serving wire centers to IXC points-of-presence

{POPs) such that competitive LECs are impaired without access to these tines to provide the "services they seek
to offe,"then it follows that there are insufficient lines from some serving wire ccaters so IXC POPs such that

they are also impaired iu their ability to provide access services), Contra SEC Comments at 10-12 (argiung that

the tiaditioual special access/private line market is distinct from transport generally because competitive carriers
have deployed fiber to speci ficaiiy provide these services).

While most of the unbundling rules that we adopted in the Third Report and Onder bccaine effectiv on

February 17, 2000, ccrtaiii requirements in the rules did not become cffccuve uutit May 17, 2000. 65 Fed, . Rcg.
2542 (Jsn. 18, 2000),

See 1JSTA Comments, Special Access Fact Report, Jan, 19, 2000

See MC1 WorldCom Comments at 26-29
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inquirywe conduct in discharging that authority is necessarily empirical and dynamic. As we

emphasized in the Third Report and Order, we properly look to actual developments in the
telecommunications marketplace before imposing additional unbundling obligations on incumbent

LECs; we generally do not impose such obligations first and conduct our "impair" inquiry

afterwards _ Here, we must gather evidence on the development of the marketphce for exchange

access in the wake of the new unbundling vales adopted in the Third Report and Order before we

can determine the extent to which denial of access to network elements would impair a carrier's

abilRy to provide special access services. One of our tasks will he to resolve a key empirical

dispute: whether the markets for local exchange service and special access are so closely
interrelated flora an econormc and technological perspective that a showing of impairment with

respect to the former market would by itself tend to suggest, as a practical matter, that the

"impair" standard is satisfied with respect to the latter market. _

17. Our new unbundling rules, issued in the wake of Iowa Utilities Board, should

significantly increase competition in local markets by removing long-standing uncertainty about

the scope of' the incumbent LECs' unbundling obligations and by stimulating new investment. We
must take the market effects of those new rules into account as we conduct our "impair" analysis

for special access service, and we must therefore allow a meaningful period of time to elapse _om
the date on which those new roles became effective.53 We will issue a Public Notice in early 2001

to gather evidence on this issue so that we may then resolve it expeditiously. In addition, the
Commission and the parties need more time to evaluate the issues raised in the record in the

Fourth FNPRM. For example, the incumbent LECs have produced complex economic analyses

of the effect on the marketplace of permitting requesting carriers to convert existing special access
settees to combinations ofunbundled network elements, s4 At least one party has argued that, in

order to respond, it needs more information concerning the assumptions and calculations

underlying the analysis, ss

51 See Third Reporl and Order, 15 FCC Red at 3712, para. 2t ("In considering whether to unbundlea

particular network element, we look first to what is occurring in the marketplace today."),

sz See AT&'I Reply Comments at 15-19 (arguing that the facilities that competitive LEC.suse to provide
special access are no different from the facilities they use to provide othe_ services, and that thus, there is no basis
to treat competitive LECs' use of these elements to provide special access service differently from the use ofthe
same facilities to provide other telecommunicatims services); MCi WoddCom Reply Comments at 7-10 (arguing
that if the_e are insufficient lines from some incumbent LEC serving wire cente_ to IXC points-of-presence
(POPs) such that competitive LECs are impaired without access to these lines to provide the "services they seek
to offer," then it follows that there are insufficient lines from some serving wire oentexs to IXC POPs such that
they are also impaired in their ability to provide access services) Contra SBC Comments at 10-.12 (arguing that
the laaditioual special access/private line market is distinct from transport generally because competitive carriers

have deployed fiber to specifically provide these set'vices).

s3 Whi_e m_st _f the unbund_ing ruies that we adepted in th_ Third Rep_rt _nd Order became e_ective _n
February i7, 2000, certain requirements in the rules did not become effective until May | 7, 2000. 65 Fed_.Reg.

2542 (Jan. 18, 2000).

See USTA Comments, Special Access Fact Report, Jan..19, 2000

s_ See MCi WorldCom Comments at 26-29.
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l8, Our extension of this temporary constraint is necessary for an independent reason
as welL An immediate transition to unbundhxl network element-based special access could
undercut the market position of many facilities-based competitive access providers. Competitive
access, which originated in the mid-l980s, is a mature source ofcompetition in
telecommunications markets. .

"
We are reluctant to adopt a flashcut approach with potentially

severe consequences for the competitive access market without first permitting the development
ofa fuller record

19. Contrary to the concerns ofsome parties, the temporary constraint at issue here
should not allow incumbent LECs that provide in-region long distance service to engage in "price
squeezes" or other anticompetitive practices, either by allowing their iong-distance af5liates to
obtain access service below tariffed access charges or by impairing competition in the long-
distance market by raising access charges across the board and simultaneously lowering the retail
rates of its affiliate's long-distance services to below cost fncumbent LBCs seeking to provide
mter1.ATA services through an affiliat must adhere to certain structural separation and non-
discrimination requirements. For example, Congress anticipated that some Bell Operating
Companies {"BOCs")would obtain authorization under 47 U.S.C. 271 to originate in-region
long stance services before the completion ofaccess charge reform {which inchtdes reform not
just ofcharges for the special access services at issue here, but also ofcharges for ordinary
switched access as well). Congress therefore enacted Section 272, which requires a BOC
competing in the in-region long&istance market to create a separate long~tance affiliate and to
recover access charges lrom that affiliate on the same basis on which it recovers such charges
from unaf61iated carriers.

20. As we have consistently determined, those structural and non-discrimmation
requirements provide adequate safeguards against any effort by an incumbent to obtain an unfair
competitive advantage in the long-distance market by discriminating against unafhliated IXCs or

See Time Warner Telecom Comments at 19..

57
Tbe Commission has observed competition develop ln the special access market and has taken steps to

increase tbe incumbent LECs' pricing flexibility and ability to respond to the advent ofsuch competition. , l999
Access Charge Reform Order ai para 14 (citing Special Access Expanded Interconnection Order, CC Docket
Nos, 91-141 and 92-333, Report and Order, 7 FCC Rcd 7369 (1992) (subsequent citations omitted). See also
Third Report and Order, 15 FCC Rcd at 3852, para, 348 (dLscussing alternatives to unbundled transport for
certain point-to-point routes).

See MCI WorldCom Comments at 16; TRA Comments at 9.

See 47 U.S.C. 272(e)(3). ln the Accounting Safegttards Order, the Commission determined that, "where

a BOC charges different rates to diFerent unaSliatcd camcrs for access to its telephone exchange service, the
BOC must impute to its integrated operations the highest rate paid for such access by unaKliated carriers. "
Accounting Safcguards Under the Telecommunications Act of i996, CC Docket No, 96-150,Rcport and Order,
11 FCC Rcd at 17539, 17577, para. 87 (1996),. See also implementation ofthe Wan-Accounting Safeguards of
Sections 27i and 272 ofthe Communications Acl of l934, as amended, CC acket No, . 96-149, Report and
Order, 11 FCC Rcd 21905.22028-30, paras„256-58 (1996)(implementing section 272(e)(3))..
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18 Ourextension of this temporary constraint is necessary for an independent reason

as well. An immediate transition to unbundled network element-based special access could

undercut the market position of many facilities-based competitive access pzoviders. _ Competitive

access, which originated in the mid-1980s, is a mature source of competition in
telecommunications markets, s7 We are reluctant to adopt a flashcut approach with potentially

severe consequences for the competitive access market without first permitting the development

of a fuller record.

19. CoaUary to the concerns of some parties, ss tho temporary constraint at issue here

should not allow incumbent LECs that provide in-region long distance service to engage in "price

squeezes" m' other anticompetitive practices, either by allowing their long-distanee _es to

obtain access service below tariffed access charges or by impa'u-ing competition in the long-

distance market by raising access charges across the board and simultaneously lowering the retail

rates of its affiliate's Iong-distanee services to below cost. Incumbent LECs seeking to provide

interLATA services through an affiliate must adhere to certain structural separation and non-

discrimination requirements. For example, Congress anticipated that son_ Bell Operating

Companies ("BOCs") would obtain authorization undez 47 U.S.C. 271 to originate in-region

long-distance services befi3re the completion of access charge reform (which includes reform not

just of charges for the special access services at issue here, but also ofoharges for ordinary
switched access as well). Congzess therefore enacted Section 272, which requires a BOC

competing in the in-region long-distance market to create a separate long-distance affiliate and to

recover access charges from that affiliate on the same basis on which it recovers such charges
l_om unaffdiated carriczs.59

20. As we have consistently detemfined, those structural and non-diserimination

requirements provide adequate safeguards against any effort by an incumbent to obtain an unfair

competitive advantage in the long-distance market by discriminating against unaitifiated IXCs or

See Time Warner Telecom Comments at 19.

5_ The Commission has observed competition develop in the special access market and has taken steps to
increase the incumbent LEC_' pricing flexibility and abiliWto respond to the adveat of such competition.. 1999
Access Charge Reform Order at pant. 14 (citing Special Access Expanded Interconnect'on Order; CC Docket
Nos 91-141 and 92-333, Report and Order, 7 FC_ Rod 7369 (1992) (subsequent citations omitted). See a/so
Third Report and Order, 15 FCC Red at 3852, para.348 (discussing alternatives to unlmndled transport for

certain point-to-point routes).

See MCI WoddCom Comments at 16; TRA Commeats at 9.

59 See 47 U.S.C. 272(eX3). In the Accounting Safeguards Order, the Commission determined that, "wheze
a BOC charges different rotes to different unaffiliated carriers for access to its telephone exchange sexvice, the
BOC must impute to its integrated operations the highest rate paid forsuch access by unaffiliated carriers."
Accounting &tfeguards Under the Telecommunications Act of 1996, CC Docket No. 96-150, Repot and Order,
I ! FCC Rcd at 17539, 17577, para.87 (1996).. See a/so Implementation of the Non-Accounting Safeguards of
Sections 271 and 272 of the Communications Act of 1934, as amended, CC Docket Na. 96-149, Report and
Order, 11 FCC Rcd 21905, 22028-30, paras..256...58 (1996) (implementing section 272(¢)(3))..

11



Federal Communications Commission FCC 00-183

by improperly allocating costs or assets between itself and its long-distance afflliate. . Indeed,
those "separation requirements have been in place for over ten years, and independent (non-BOG)
htcumbent LECs have been providing in-region, interexchange services on a separated basis with

no substantiated comphints ofa price squeeze. ' Moreover, because the interim constraint at
issue is merely temporary, we will ofcourse be See to take into account any claims ofun6tir
competition when we adopt permanent rules addressing the unbundling issue presented here.

21.. To reduce uncertainty for incumbent LECs and requesting carriers and to maintain
the status quo while we review the issues contained in the Fossrth FA'PRM, we now deflne more
precisely the "significant amount of local exchange service" that a requesting carrier must provide
in order to obtain unbundled loop-transport combinations, %'e recognize that making a
detertnination about what constitutes a signiflcant amount of local usage on a SeiTity is not an
exact science, . We believe, however, that the incumbent LECs and competitive LECs that
submitted the February 28, 2000 Joint Letter have presented a reasonable compromise proposal
under which it any be determined that a requesting carrier has taken afflrmative steps to provide
local exchange service to a particular end user and is not seeking to use unbundled hop-transport
combinations solely to bypass tariffed special access service. The local usage options we adopt
below thus provide a safe harbor that allows the Commission to preserve the status quo while it

examines the issues in the Fourth FNPRtuf in more detail, while stiH allowing carriers to use
combinations of unbundled loop and transport network elements to provide local exchange

22 We find that a requesting carrier is providing a "significant amount of local
exchange service" to a particular customer if it meets one of three circumstances:

(1) As we found in the Srcpplemenial Order, tbe requesting carrier certifies that it is the
exclusive provider of an end user's local exchange service. The loop-trattsport
combinations must terminate at the requesting carrier's coHocation arrangement in at
least one incumbent LEC central offlce. This option does not allow loop-transport
combinations to be connected to the incumbent LEC's tarifled services. Under this

option, the requesting carrier is the end user's only local service provider, and thus, is

providing more than a significant amount of local exchange service. The carrier can
then use the loop-transport combinations that serve the end user to carry any type of
trafhc, including using them to carry 1QO percent interstate access traf5c; or

(2) The requesting carrier certifies that it provides local exchange and exchange access
service to the end user customer's premises and handles at least one third of the end
user customer's local traKc measured as a percent of total end user customer local

E.g., Access Charge Reform; Price Cwp Performance Reuiew for Local Exchange Carriers, es ai, CC
Docket Nos. 96-262, 94-1, First Report and Order, 12 FCC Rcd 15982, 16101-04,paras. 277-82 (1997).,

id, at 16101,para. 279.

Supplemental Order at o..9.
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by improperly allocating costs or assets between itself and its long-distance affiliate.. 6° Indeed,

those "separation requirements have been in place for over ten years, and independent (non-.BOC)

incumbent LECs have been providing in-region, interexehange services on a separated basis with

no substantiated complaints of a price squeeze. ''6t Moreover, because the interim constraint at

issue is merely temporary, we will of course be free to take into account any claims of unfair

competition when we adopt permanent rules addressing the unbundling issue Inesented here.

21.. To reduce uncertainty for incumbent LECs and requesting carriers and to maintain

the status quo while we review the issues contained in the Fourth FNPRM, we now define more

precisely the "significant amount o/local exchange service" that a requesting carrier must provide

in order to obtain unbumiled loop-transport combinations. We recognize that making a

determination about what constitutes a significant amount of local usage on a facifity is not an

exact science. We believe, however, that the incumbent LECs and competitive LECs that

submitted the February 28, 2000 Joint Letter have presented a reasonable compromise proposal

under which it may be determined that a requesting carrier has taken affirmative steps to provide

local exchange service to a particular end user and is not seeking to use unbundled loop-transport

combinations solely to bypass tariffed special access service. The local usage options we adopt

below thus provide a safe harbor that allows the Commission to preserve the status quo while it
examines the issues in the Fourth FNPRMIn more detail, while still allowing carriers to use

combinations of uabundled loop and transport network elements to provide local exchange

service.

22. We find that a requesting cartier is providing a "significant amount of local

exchange se[-_ice" to a particular customer if it meets one of three circumstances:

(1) As we found in the Supplemental Order, the requesting carrier certifies that it is the
exclusive provider of an end user's local exchange service, e The loop-transport
combinations must terminate at the requesting carrier's collocation arrangement in at

least one incumbent LEC central office. This option does not allow loop-transport

combinations to be connected to the incumbent LEC's tariffed services. Under this

option, the requesting carrier is the end user's only iocal service provider, and thus, is

providing more than a significant amount of local exchange service. The carrier can
then use the loop-transport combinations that serve the end user to carry any type of

traffic, including using them to carry 100 percent interstate access traffic; or

(2) The requesting carrier certifies that it provides local exchange and exchange access
service to the end user customer's premises and handles at least one third of the end
user customer's local traffic measured as a percent of total end user customer local

6o E.g., Access Charge Reform; Price Cap Performance Review/or Local Exchange Carriers. et al, CC
Docket Nos. 96-262, 94-1, First Report and Order, 12 FCC Red 15982, 16101-04, paras. 277-82 0997)..

6t ld. at 16101, pare. 279.

6z Supplemental Order at n,.9,
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dialtone lines; and for DS1 circuits and above,
"at least 50 percent of the activated

channels on the loop portion of the loop-transport combination have at hast 5 percent

local voice traf6c individually, and the entire loop facBity has at least l0 percent local

voice traf5c When a loop-transport combination includes multiplexing (ag., DS 1

multiplexed to DS3 level),
' each of'the individual DS 1 circuits must meet this criteria.

The loop-transport combination must terminate at the requesting carrier's collocation

arrangement in at least one inctmlbent LEC central of5ce This option does not allow

loop-transport combinations to be connected to the incumbent LEC's tariffed services, .

Under this option, a earner's provision ofat least one third of an end user's local

traf5c is significant because it indicates that the carrier is providing more than a de

minimis amount, but less than all, of the eud user's local service. As we stated above,

we find this to be a reasonable indication that the requesting carrier has taken

af5rmative steps to provide local exchange service to the end user, and. is not using the

facilities solely to bypass special access service. Such a carrier may then use

unbundled loop-transport combinations to serve the customer as long as the active

channels on the faciTity, and the entire facility, are bemg used to provide the amount of
local exchange service specified in this option, thereby offering the carrier some

flexibility to use the combinations to provide other services besides local exchange

service; or

{3)The requesting carrier certifies that at least 50 percent of the activated channels on a

circuit are used to provide originating and terminating local dialtone service and at

least 50 percent of the traf5c on each of these local dialtone channels is local voice

traf5c, and that the entire loop facility has at hast 33 percent local voice traf5c. When

a loop-transport combination mctudes multiplexing (e.g., 13S1 multiplexed to DS3
level), each of the individual DS 1 circuits must meet this criteria, This option does not

allow loop-transport combinations to be connected to the incumbent LEC's tariffed

services. Under this option, collocation is not required. The requesting carrier does

not need to provide a defined portion ofthe end user's local service, but the active

channels on any loop-transport combination, and the entire facility, must carry the

amount of local exchange traf5c specified in this option. This option may be the most

ef5cient for requesting carriers that provide high capacity factTities to large end users

that carry a significant amount of local voice traf5c, but that represent only a small

A DS1 circuit contains 24 voice-grade channels

Traffic is local if it is defined as such in a requesting carrier's state-approved local exchange tariff

and/or it is subject to a reciprocal compensation arrangement between the requesting carrier and thc incumbent

LEC. This is consistent with the Commission's statement in the Local Comperuion First Report and Order that

state commissions have the authority to determine what geographic areas should be considered "local areas" for

purposes ofapplying reciprocal compensation arrangements, consistent with their historical practice of defining

local service areas for local exchange carriers. , Local Competition First Report and Order, l 1 FCC Rcd at

160l3, para. , IG35.

A DS3 circuit contains 24 DS l s, A DS l circuit that is multiplexed to the DS3 level passes through

electronic equipment that allows the signals carried on the DS l to be consolidated on to the DS3,
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dialtone lines; and for DSI circuits and above, 6) at least 50 percent of the activated

channels on the loop portion of the loop-transport combination have at least 5 percent
local voice traffic individually, 64and the entire loop facility has at least 10 percent local

voice traffic. When a loop-transport combination includes multiplexing (e.g., DS 1

multiplexed to DS3 level), _ each of the individual DSI circuits must meet this criteria.

The loop-transport combination must terminate at the requesting carrier's collocation

arrangement in at least one immnbeat LEC central office. This option does not allow

loop-transport com.binatiom to be connected to the incumbent LEC's tariffed services

Under this option, a carrier's provision of at least one third of an end user's local

traffic is significant because it indicatea that the carrier is providing mote than a de

minimis amount, but less than all, of the end user's local service. As we stated above,

we find this to be a reasonable indication that the requesting carrier has taken

affirmative steps to provide local exchange service to the end user, and is not using the

facilities solely to bypass special access service. Such a carrier may then use

unbundled loop-transport combinations to serve the customer as long as the active
channels on the facility, and the entire facility, are being used to provide the amount of

local exchange service specified in this option, thereby offering the carrier some

flexibility to use the combinations to provide other services besides local exchange

service; or

(3) The requesting carrier certifies that at least 50 percent of the activated channels on a

circuit ate used to provide originating and terminating local dialtone service and at

least 50 percent of the traffic on each of these local dialtone channels is local voice

traffic, and that the entire loop facility has at least 33 percent local voice tra_c. When

a bop-transport combination includes multiplexing (e.g., DSI multiplexed to DS3

level), each of the individual DSI circuits must meet this criteria This option does not

allow loop-t_ansport combinations to be connected to the incumbent LEC's tariffed

services. Under this option, collocation is not required. The requesting carrier does

not need to provide a defined portion ofthe end user's local service, but the active

channels on any loop-transpert combination, and the entire facility, must carry the

amount of local exchange traffic specified in this option. This option may be the most

efficient for requesting carriers that provide high capacity facilities to large end users

that carry a significant amount of local voice traffic, but that represent only a small

63 A DS 1circuit contains 24 voice-grade channels.

64 Traffic is local if'it is defined as such in a requesting carrier's state-approved local exchange tariff
and/or it is subject to a reciprocal compensation arraagement between the requestingcarrier and the incumbent
LEC. This is consistent with the Commission's statemeat in the Local Competition First Report and Order that
state commissions have the authority to determine what geographic areas should be considered "local areas" for
proposes of applying reciprocal compeasatiea arrangetnents, consistent with their historical practice of defining
local sexvice areas for local exchange carriers.. Local Competition First Report and Order, 11 FCC Red at

16013, para.. 1035.

62 A DS3 circuit contains 24 DS ! s.. ADS 1circuit that is multiplexed to the DS3 level passes through

electronic equipment that allows the signals carried on the DS! to be consolidated on to the DS3.
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portion of the end user's total local exchange service. This option recognizes that

although the requesting carrier is not providing one-third of the end user's local voice

service, as set forth in option 2, the cattier has still taken aSrmative steps to provide

local service to the customer, and is not using the circuits shnply to bypass special

access. As the record indicates, while such a camer may not be providing a significant

amount of the customer's total local service, the 50 percent fitcility threshold indicates

that a significant portion of the service that the carrier does provide to the end user is

local.

23. We clarify that the three alternative circumstances described above represent a safe

harbor for determining the miniinum amount of heal exchange service that a requesting carrier

must provide in order for it to be deemed "significant. " We acknowledge that there may be

extraordinary circumstances under which a requesting carrier is providing a significant amount of
local exchange service but does not qualify under any of the three options. In such a case, the

requesting carrier may always petition the Commission for a waiver of the safe harbor

requirements under our existing rules. '

24. We find that the limited collocation requirements contained in local usage options

I and 2 are reasonable. . They are consistent with both the Third Report and Order, in which we

stated that any requesting carrier that is collocated in a serving wire center is fee to order loops

and transport to that serving wire center as unbundled network eleinents, and with the

Supplemental Order, in which we referred to a requesting camer's provision of local exchange

service terminating at a coHocation arrangement as an example of significant local usage. We

also stated in the Third Report and Order that the Commission expected that it would be most

scient for the incumbent LEC to connect unbundled loop-transport combinations directly to a

requesting carrier's collocation cage. Finally, the collocation requirements contained in options

1 and 2 should not impose an undue burden on requesting carriers because they require only that

the circuit that the requesting carrier seeks to convert terminate at a single coHocation

anangement in the incumbent LEC's network. "

fetter f'rom Susanne A.. Guyet, Assistant Vice President, Federal Regulatory, Bell Atlantic, to Magalic

Roman Salas, Secretary, FCC, CC Docket No 96-98, Attachment at 2 (filed Apr. 1 1, 2000) (Bell Atlantic Apr

l l, 2000 Letter).

68

47 C.,F..R, i 1 3.

Third Report and Order, 15 FCC Rcd at 3912, para, 486

Suppletnental Order at n 9„

See Third Report and Order, 15 FCC Rcd at 3831, paia. 298.

See February 28, Z000 Joint latter at 2 (stating in options 1 and 2 that "the loop/transport combination

originates at a customer's premises and terminates at the telecommunications carrier's collocation

arrangement ");Letter from Metissa Newman, Vice President —Federal Regulatory, US West, to Magaiie Roman

Salas, Secretary, FCC, CC Docket No 96-98, at 2 (filed Apt 1:3,2000) (US tVest Apr. l3. 2000 Letter) ('US

(continued. . . ,)
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portion of the end user's total local exchange service. This option recognizes that

although the requesting carrier is not providing one-third of the end user's local voice

service, as set forth in option 2, the cartier has still taken affirmative steps to provide

local service to the customer, and is not using the circuits simply to bypass special

access. As the record indicates, while such a carrier may not be providing a significant

amount of the customer's total local service, the 50 percent facility threshold indicates

that a significant portion of the service that the carrier does provide to the end user is
local, c_

23. We clarify that the three alternative circumstances described above represent a safe

harbor for determining the minimum amount of local exchange service that a zequesting carrier

must provide in order for it to be deemed "significant." We acknowledge that there may be

extraordinary circumstances under which a requesting carrier is providing a significant amount of

local exchange service but does not qualify under any of the three options. In such a case, the

requesting carrier may always petition the Commission for a waiver of the safe harbor

requiren_tts under our existing rules. 67

24. We find that the limited collocation requirements contained in local usage options

I and 2 are reasonable. They are consistent with both the Third Report and Order, in which we

stated that any requesting carrier that is collocated in a serving wire center is free to order loops

and transport to that serving wke center as unbundled network elements, _ and with the

Supplemental Order, in which we referred to a requesting carrier's provision of local exchange

service terminating at a collocation arrangement as an example of significant local usage, cs We

also stated in the Third Report and Order that the Commission expected that it would be most
efficient for the incumbent LEC to connect unbundled loop-transport combinations directly to a

requesting carrier's collocation cage. 7° Finally, the collocation requirements contained in options
1 and 2 should not impose an undue burden on requesting carriers because they require only that
the circuit that the requesting carrier seeks to convert terminate at a single collocation

atr'angement in the incumbent LEC's network.n

_6 txcter from Susanne A. Guyer, Assistant Vice President, Federal Regulatory. Bell Atlant_ to Magalie
Roman Salas, SecretaD', FCC, CC Docket No 96--98, Attachment at 2 (filed Apr. 1!. 2000) (Bell Atlantic Apr.
11. 2000 Letter).

67

68

69

70

71

47 CFR. § 13.

Third Report and Order, i5 FCC Red at 3912, par&486

Supplemental Order at n 9.,

See Third Report and Order, 15FCC Red at 3831, pata. 298.

See February 28, 2000 Joint letter at 2 (stating in options i and 2 that "the loop/transport combination

originates at a customer's premises and terminates at the telecommunications carrier's collocation
arrangement "); Letter from Melissa Newman, Vice President - Federal Regulatory, US West, to Magalie Roman
Salas, Secretary, FCC, CC Docket No 96-98, at 2 (filed Apr 13, 2000) (US West Apr_ 13. 2000 Letter) ("US
(continued ....)
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25. We do not adopt MCI WorldCom'8 proposal that incumbent LECs should
presume that any circuit that a requesting carrier connects to a port on a "Class 5"switch or its
equivalent is used exclusively to provide local service. There is no basis to assume that every
circuit that terminates in a certain type of switch is being used exclusively for local traffic, and for
circuits that are multiplexed into larger capacity facilities, which are oken the circuits that carriers
seek to convert to unbundled loop-transport combinations, there may be no way to determine
whether an individual line actually terminates into a particular switch. We also do not believe
that we should regulate the type ofequipment that a carrier must use while the temporary
constraint is in effect.

26. We also do not adopt MCI WorldCom's proposal that we deem a circuit carrying
at least ten percent local traffic to be carrying a significant amount of local traffic, . It argues that
this approach is consistent with the Commission's rules under which the revenues and costs
generated by a special access circuit c urying at least ten percent interstate traffic are classified as
"interstate. "' As the Commission has stated, the amount of interstate traffic carried on a circuit is
deemed to be de minitnis if it amounts to ten percent or less of the total traSc on a special access
hne. Because the Commission has found the ten percent threshold to represent a de minimis, not
a significant, amount of traffic, we will not use this rule to determine significant local usage.

27. We do not adopt Comp Tel's proposal for significant local usage under which

requesting carriers would be able to request wholesale conversions ofspecial access circuits if (a)
the carrier is certified as a competitive LBC and reports that at hast 7{}percent of its revenues
reported to the Universal Service Fund Administrator are local, or (b) the special access
arrangements are used to provide services that are "priced to atttact (and «re capable of
completing) the customer's local usage, "or (c) the carrier certifies that the special access
arrangements are used for the completion of local calls, or (d) the special access anangements are

(Continued ftom previous page)
West also emphasized that the collocation requirement is not burdensome because a requesting carrier cnly needs
one collocation arrangement pcr switch it places in service"},

MCI 8'orldcom Mar. 12, 2000 Letter at 9. Some carriers use circuit switches with a "Class 5"
designation to provide focal exchange service,

See Bell Atlantic Apr. I I. 2000 Letter, Attachment at 3..

Letter from Chuck Gufdfarb, Director Law and Public Policy, MCl WorldCom, to Larry Strickling,
Chief, Common Camcr Bureau, FCt„CC Docket No, 96-98, at 9- l0 (filed Apt. 4, 2000) (hfCl iYorfdCotn Apr, .

4. 1000Letter) MCI WorfdCom proposed subsequently that we find that a requesting carrier is providing a
significant amount of local exchange service if 25 percent or more of the activated channels on a DS-f facility are
used for local service. lt based this proposal on an analysis of'the costs and bene6ts associated with a requesting
carrier converting some of the DS-0 channels on a DS- 1 circuit to local usage. Letter from Chuck Goldfatb,
Director, Law and Public Policy, MCI WotldCom, tn Magalie Roman Salas, Secretary, FCC, CC Docket No. 96-
98, Attachment at 2 (filed Apt 28, 2000},. This proposal appears highly dependent on a canier's individual costs
and does not enable the Commission to verify that a requesting carrier is pmviding a significant amount of local
exchange service to a particular cnd user.
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ofa Joint Board, CC Docket Nos 78-72, 80-286, Decision and Order, 4 FCC Rcd 5660, 5660-6 f (f989}.
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25. We do not adopt MCI WorldCom's proposal that inc_unbent LECs should

presume that any circuit that a requesting carrier conn6_ts to a port on a "Class 5" switch or its

equivalent is used exclusively to provide local service, n There is no basis to assume that every
circuit that terminates in a certain type of switch is being used exclusively for local traf_, and for

circuits that are multiplexed into larger capacity facilities, which are often the circuits that carriers

seek to convert to unbundled bop-transport combinations, there may be no way to determine

whether an individual line aetuaUy terminates into a particular switch, n We also do not believe

that we should regulate the type of equipment that a carrier nmst use while the temporary
constraint is in effect.

26. We also do not adopt MCI WorldCom's proposal that we deem a circuit carrying

at least ten percent local traffic to be carrying a significant amount of local traffic.. It argues that

this approach is consistent with the Commission's mles under which the revenues and costs

generated by a special access circuit carrying at least ten percent intexstate traffic are classified as
"inte[state. "?( As the Commission has stated, the amount of'intestate traffic carried on a circuit is

deemed to be de miaimis flit amounts to ten percent or less of the total traffic on a special access

line. _s Because the Commission has found the ten pereea-at threshold to represent a de minimis, not

a significant, amount of traffic, we will not use this rule to determine significant local usage.

27. We do not adopt CompTel's proposal for significant local usagelander which

requesting carriers would be able to request wholesale conversions of special access circuits if(a)
the carrier is certified as a competitive LEC and reports that at least 70 percent of its revenues

reported to the Universal Service Fund Administrator are local, or Co) the special aec_s
arrangements are used to provide services that are "priced to attract (and are capable of

completing) the customer's local usage," or (e) the carrier certifies that the special access

arrangements are used for the completion of local calls, or (d) the special access arrangements are

(Continued fi_m previous page)
West also emphasized that the collocation requirement is not burdensome because a requesting carrier only needs
one collocation arrangement per switch it places in service"),,

72 MCI WorldCom Mar. 22, 2000 Letter at 9. Some carriers use circuit switches with a "Class 5"

designation to provide local exchange service.

'73 See Bell Atlantic Apt: II. 2000 Lelter, Attachment at 3,.

74 Letter from Chuck Goldfarb, Director Law and Public Policy, MCI WoddCom, to LarryStrickling,
Chief, Common Cartier Bureau, FCC, CC Docket No 96-98, at 9-10 (filed Apr. 4, 2000) (MCI WoddCom Apr.
4, 2000 Letter) MCI WorldCom proposed subsequently that we find that a requesting carrier is providing a
significant amount of local exchange service if25 percent or more of the activated channels on a DS-1 facility are
used for local service it based this proposal on an analysis of'the costs and benefits assooiated with a requesting
carrier converting some of the DS-Ochannels on a DS-/circuit to local usage. Letterfrom Chuck Goldfarb,
Director, Law and Public Policy, MCI WoddCom, to Magalie Roman Salas, Secretary, FCC, CC Docket No 96-
98, Attachment at 2 (filed Apr 28, 2000). This proposal appears highly dependent on a carrier's individual costs
and does not enable the Commission to verify that a requesting carrier is providing a significant anacamt of local

exchange service to a particular end user

•5 _ and WATS Market Stnlclure Amendment of Part 36 of the Commission's Rules and Establishment

of a ,Joint Board, CC Docket Nos '78-72, 80-286, Decision and Order, 4 FCC Red 5660, 5660-61 (1989),
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used to provide data services. It also argues that incumbent LECs that provide interexchange

services in a certain market must make unbundled loop-transport combinations available to

requesting carriers in that market regardless ofwhether the requesting carrier is providing any

local exchange service to the end user. " We reject these proposals because they offer no way to

verify whether a requesting carrier is providing any specified amount of local service In addition,

its proposal to allow unconstrained use of unbundled loop-transport combinations in markets in

which the incumbent LEC provides interexchange service does not allow us to preserve the status

quo while we consider the issues in the Fourth FNPRM. Instead, the three options described

above provide a reasonable threshold for determining whether a carrier has taken afthmative steps

to provide local service. They are also verifiable for both the requesting carrier and the incumbent

LEC and prevent parties fiom gaming implementation of the interim requirements. While

Comp Tel expresses a concern about incumbent LECs being both an input supplier and a retail

competitor in the interexchange market, the temporary constraint, as we explain above, should not

allow incumbent LECs that provide in-region long distance service to engage m anticompetitive

behavior,

28. We further reject the suggestion that we eliminate the prohibition on "co-mingling"

(l„e. combinmg loops or loop-transport combinations with tariffed special access services) in the

local usage options discussed above. " We are not persuaded on this record that removing this

prohibition wouM not lead to the use ofunbundled network elements by IXCs solely or primarily

to bypass special access services, . We emphasize that the co-mingling determinations that we

make in this order do not prejudge any final resolution on whether unbundled network elements

may be combined with tariffed services. We will seek further information on this issue in the

Public Notice that we will issue in early 2001.

29. We clarify that incumbent LECs must allow requesting carriers to self-certify that

they are providing a significant amount of'local exchange service over combinations of unbundled

network elements. We do not believe it is necessary to address the precise form that such a
certification must take, but we agree with ALTS that a letter sent to the incumbent LEC by a

74
With regard to data services, we note that the tacan usage options we adopt du not preclude a requesting

carrier from providiag data over circuits that it seeks to convert, as long as it meets the thresholds contained in

the options. ,

Letter Rom Jonathan D. Lee, Vice President, Regulatory AFairs, CompTel, to Magalie Roman Salas,

Secretary, FCC, CC Docket No, 96-98 (fided Apr. 27, 2000) (Camp Tel Apr. , 27, 2000 Letter). Sprint supports

CompTeps proposal except (br the requirement that incumbent LECs that provide interexchauge services in a

certain market make unbundled loop-transport combinations available to requesting carriers in that market

regardless of whether the requesting carrier is providing any local exchange service to the end user. Leuer from

Richard Jubnke, General Auorney, Sprint, to Magalie Roman Salas, Secretary, FCC, CC Docket No. . 96-98, at 1

(filed May 2, 2000),

CompTel Apr, 27, 2000 Letter at 2.

See MCI JlrarldCom Apr 4, 2000 Leaer at 6-8; February 28, 2000 Joinl Leuer at 2..

See Supplemenlal Order at n. 9.
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used to provide data services/6 It also argues that incumbent LECs that provide mtcrexchange

services in a certain market must make unbundled loop-transport combinations available to

requesting carriers in that market regardless of whether the requesting carrier is providing any
local exchange service to the end user. 77 We reject these proposals because they offer no way to

verify whether a requesting carrier is providing any specified amount of local service. In addition,
its proposal to allow unconstrained use of unbundled loop-transport combinations in markets in

which the incumbent LEC provides interexchange service does not allow us to preserve the status

quo while we consider the issues in the Fourth FNPRM. Instead, the three options described

above provide a teasunable threshold for determining whether a carrier has taken affirmative steps

to provide local service. They are also verifiable for both the requesting eazrier and the incumbent

LEC and prevent patties from gaming implementation of the interim requirements. While

CornpTel expresses a concern about recumbent LECs being both an input supplier and a retail

competitor in the interexehange market, the temporary constraint, as we explain above, should not

allow ineumhent LECs that provide in-region long distanee service to engage in antieompetitiv©
behavior, n

28. We further reject the suggestion that we eliminate the prohibition on "co-mingling"

(Le. combining loops or loop-transport combinations with tariffed special access services) in the

local usage options discussed above. _9 We are not persuaded on this record that removing this

prohibition would not lead to the use ofunbundled network elements by IXCs solely or primarily

to bypass special access services. We emphasize that the co.mingling determinations that we

make in this order do not prejudge any final resolution on whether unbundled network elements

may be combined with tariffed services. We will seek further information on this issue in the

Public Notice that we will issue in early 2001.

29. We c_ify that ineumhent LECs must allow requesting carriers to self-certify that

they are providing a significant amount of local exchange service over combinations of unbundled
network elements. 8e We do not believe it is necessary to address the precise form that such a

certification must take, but we agree with ALTS that a letter sent to the incumbent LEC by a

76 With regard to data services, we note that the local usage options we adopt do not preclude a requesting
carrier from providing data over circuits that it seeks to convert, as long as it meets the thresholds exmtaiaed in

the options..

77 Letter from Jonathan D Lee, Vice President, Regulatory Affairs, CompTei, to Magalie Roman Salas,
Secretary, FCC, CC Docket No. 96-98 (filed Apr. 27, 2000) (CompTel Apr 27, 2000 Letter). Sprint supports
CompTel's prope_! except for the requirement that incumbent LECs that provide interexehnnge services in a
ce_,ain market make unbundled loop-transport combinations available to requesting carriers in that market
regardless of whether the requesting carrier is providing any local exchange service to the end user Letter from
Richard Juhnke, General Attorney, Sprint, to Magalie Roman Salas, Secretary, FCC, CC Docket No 96-98, at 1

(filed May 2, 2000)

m CompTel Apr 27, 2000 Letter at 2.

79 See MCI WorldCom Apt 4, 2000 Letter at 6-8; February 28. 2000 Joint Letter at 2.

See Supplemental Order at ng.
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requesting earner is a practical method ofcertification,
' The letter should indicate under what

local usage option the requesting carrier seeks to qualiTy. In order to confirm reasonable

compliance with the local usage requirements in this Order, we also Gnd that incumbent LECs

may conduct limited audits only to the extent reasonably necessary to determine a requesting

earner's compliance with the local usage options. We stated in the Supplemental Order that we

did not believe it was necessary to aHow auditing because the temporary constraint on

combinations ofunbundled loop and transport network elements was so limited in duration.

Because we are extending the temporary constraint, we find that it is reasonable to allow the

incumbent LECs to conduct limited audits, .

30 We agree with ALTS that once a requesting carrier certifies that it is providing a

significant amount of local exchange service, the process by which special access circuits are

converted to unbundled loop-transport combinations should be simple and accomplished without

dehy. " We stated in the third lleport and Order that incumbent I.ECs and requesting carriers

have developed routine provisioning procedures that can be used to deploy unbundled loop-

transport combinations using the Access Service Request process, a process that carriers have

used historically to provision access circuits Under this process, the conversion shoukl not

require the special access circuit to be disconnected and re-connected because only the billing

information or other administrative information associated with the circuit will change when a
conversion is requested. We continue to believe that the Access Service Request process will

aHow requesting carriers to avoid material provisioning delays and unnecessary costs to integrate

unbundled loop-transport combinations into their networks, «nd expect that carriers wiH use this

process for conversions.

31., We agree with MCI WorklCom that upon receiving a conversion request that

indicates that the circuits involved meet one of the three thresholds for significant local usage that

the incumbent LEC should immediately process the conversion, .
" We emphasize that incmnbent

LECs may not require a requesting carrier to submit to an audit prior to provisioning

combinations ofunbundled loop and transport network elements. There is broad agreement

See ALTS March 24, 2000 Letter at 13.,

See Supplemental Order at n.9

ALTS March 24, 2000 Letter at 13.

See Third Report and Order, 15 FCC Rcd at 3831,para, 298, n, 581. ALTS states that the Access

Service Request process has been adopted by industry consensus in New York ALTS March 24, 2000 Letter at

13

MCl iyorldCom Apr. 4, 2000 Leuer at 9.,

The incumbent LEC and competitive LEC signatories to the February 28, 2000 Joint Letter state that

audits will nor be routine practice, but will only be undertaken when the incumbent LEC has a concern that a

requesting carrier has not mct the criteria for providing a significant amount of local exchange service, February

28, 2000 Joint Letter at 3. we agree that this should be the only time that an incumbent LEC should request an

audit.
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requesting cartier is a practical method ofcertification, st The letter should indicate under what

local usage option the requesting carrier seeks to qualify. In order to confirm reasonable

complmnce with the local usage requirements in this Order, we also find that incumbent LECs

may conduct limited audits only to the extent reasonably necessary to determine a requesting

carrier's compliance with the local usage options. We stated in the Supplemental Order that we

did not believe it was necessary to allow auditing because the teaxtporary constraint on
combinations ofunbundled loop and transport network elements was so limited in duration.82

Because we are extending the temporary constraint, we find that it is reasonable to allow the
incumbent LECs to conduct limited audits..

30. We agree with ALTS that once a requesting canrier certifies that it is providing a

significant amount oftocal exchange service, the process by which special access circuits are
converted to unbundled loop-transport combinations should be simple and accomplished without

delay, s3 We stated in the Third Report and Order that incumbent LECs aml requesting carriers

have developed routine provisioning procedures that can be used to deploy unbundled loop-

transport combinations using the Access Service Request process, a process that cazriers have

used historically to provision access circuits, u Under this process, the conversion should not

require the special access circuit to be disconnected and re-connected because only the billing
information or other administrative information associated with the circuit will change when a

conversion is requested. We continue to believe that the Access Set'vice Request process will

allow requesting carriers to avoid material provisioning delays and unnecessary costs to integrate

unbundled loop-transport combinations into their networks, and expect that carriers will use this

process for conversions.

3 L We agree with MCI WoddCom that upon receiving a conversion request that
indicates that the circuits involved meet one of the three thresholds for significant local usage that

the incumbent LEC should immediately process the conversion,, ss We emphasize that incumbent

LECs may not require a requesting cartier to submit to an audit prior to provisioning
combinations ofunbundled loop and transport network elements. There is broad agreement

81

83

84

See ALTS March 24, 2000 Letter at 13,.

See Supplemental Order at n,9

ALTS March 24. 2000 Letter at 13.

See Third Report and Order, 15 FCC Red at 383 !, parar298, n.58 i. ALTS states that the Access
Service Request proems has been adopted by industry consensus in New York ALTS March 24, 2000 Letter at
13

S_ MC[ WorldCom Apr. 4. 2000 Letter"at 9.

86 The incumbent LEC and competitive LEC signatories to the February 28, 2000 Joint Letter state that
audits will not be routine practice, but will only be undertaken when the incumbent LEC has a concern that a
requesting carrier has not met the criteria forproviding a significant mount of local exchange service.. February
28, 2000 Joint Letter at 3. We agree that this should be the only time that an incumbent LEC should request an
audit.

17



Federal Communications Commission FCC 00-183

among the incumbent LECs and the competitive LECs on auditing procedures. In particuhr,
parties agree that incumbent LECs requesting an audit should hiire and pay for an independent
auditor to perform the audit, and that the competitive LEC should reimburse the incumbent if the
audit uncovers non-compliance with the local usage options. In order to reduce the burden on
requesting carrier, we find that incumbent LECs must provide at least 30 days written notice to a
carrie that has purchased a combination of unbundled loop and transport network elements that it
will conduct an audit, and may not conduct more than one audit of the carrier in any calendar year
unless an audit finds non-comphance. We agree with Bell Atlantic that at the same time that an
incumbent LEC provides notice ofan audit to the affected carrier, it should send a copy of the
notice to the Commission. While the Commission will not take action to approve or disapprove
every audit, the notices will allow us to monitor implementation of the interim requiretnents.

32. We expect that requesting carriers will maintain appropriate records that they can
rely upon to support their local usage certification For example, US West points out that records
that demonstrate that a requesting carrier's unbundled loop-transport combination is configured
to provide local exchange service shoukl be adequate to support the carrier*s certification without
the need for extensive caII detail records. We emphasize that an audit should not impose an
undue financial burden on smaller requesting carriers that may not keep extensive records, and
find that, in the event of an audit, the incumbent LEC should verify compliance for these carriers
using the records that the carriers keep in the normal course ofbusiness. We will not require
specifically that incumbent LECs and requesting carriers follow the other auditing guidelines
contained in the February 28, 2000 Joint Letter. As the parties indicate, in many cases, their
interconnection agreements already contain audit rights. . We do not believe that we should
restrict parties from relying on these agreements.

33. We note that the requirements in this order will take eflect immediately upon
publication in the Federal Register. We find good cause for doing so because they will allow
incumbent LECs to promptly process requests from requesting carriers for access to unbundled

loop-transport combinations, and provide the industry with more clearly defined standards for
using combinations during the interim period prior to our resolution of the Fourth FNPRM.

IV. PROCEDURAL ISSUES: ANAL RECiIJLATORV FLEXIBII.ITY
CERTIFICATION

34., The Regulatory Flexibility Act (RFA)" requires that regulatory flexibility analyses

See, e.g., February 28, 2000 Joint Leuer at 3; ALTS htarch 24, 2000 Letter at 12. MCI 8'oridCont Apr

e, 2000 Leuer at 10.

Bell Atlaniic Apr, l l, 2000 Leuer at 3.

US tVest Apr, , l3, 2000 Leuer at 1,

February 28. 2000 Joint Leuer at 3..

The RFA, see 5 U.S,C, I 601 ~. sst, , has been amended by the Contract With America Advancentent

Act of'1996, Pub. L, No. 104-121, 110Stat. 847 (1996)(CWAAA). Title 11 of the CWAAA is the Small
Business Regulatory Enforcement Fairness Act of 1996 (SBREFA).
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amongtheincumbentLECsandthecompetitive LECs on auditing procedures. In particulax,

parties agree that incumbent LECs requesting an audit should hire and pay for an independent

auditor to perform the audit, and that the competitive LEC should reimburse the incumbent ifthe
audit uncovers non-compliance with the local usage options. _ In order to reduce the burden on

requesting carrie_s, we find that incumbent LECs must provide at least 30 days written notice to a
carrier that has purchased a combination of unbundled loop and transport network elements that it

will conduct an audit, and may not conduct more than one audit of the carder in any calendar year

unless an audit finds non-compliance. We agree with Bell Atlantic that at the same time that an

incumbent LEC provides notice of an audit to the affected carrier, it should send a copy of the
notice to the Commission. u While the Commission will not take action to approve or disapprove

every audit, the notices will allow us to monitor implementation of the interim requirements.

32. We expect that requesting carriers will maintain appropriate records that they can

rely upon to support their local usage certification_ For example, US West points out that records
that demonstrate that a requesting carrier's unbundled loop-transport combination is configured

to provide local exchange service should be adequate to support the carrier's certification without
the need for extensive call detail records, n We emphasize that an audit should not impose an

undue financial burden on smaller requesting carriers that may not keep extensive records, and

find that, in the event of an audit, the incumbent LEC should verify compliance for these carriers

using the records that the carriers keep in the normal course of business. We will not require

specifically that incumbent LECs and requesting carriers follow the other auditing guidelines
contained in the February 28, 2000 Joint Letter. As the parties indicate, in many cases, their

inter'connection agreements already contain audit rights.. 90 We do not believe that we should

restrict parties from relying on these agreements.

3 3. We note that the requirements in this order will take efl/_ immediately upon

publication in the Federal Register. We find good cause for doing so because they will allow
incumbent LECs to promptly process requests from requesting carriers for access to unbundled

loop-transport combinations, and provide the industry with more clearly defined standards for

using combinations during the interim period prior to our Iesolution of the Fourth FNPRM.

IV. PROCEDURAL ISSUES: FINAL REGULATORY FLEXIBILITY

CERTIFICATION

34. The Regulatory Flexibility Act (RFA) 9' requires that regulatory flexibility analyses

sT See. e.g,., February 28. 2000 Joint Letter at 3; ALTS March 24. 2000 Letter at 12: MCI WorldCom Apr
4. 2000 Letter at 10.

u Bell Atlantic Apr, 11, 2000 Letter at 3.

s9 US West Ap_ 13, 2000 Letter at I

9G February 28. 2000 Joint Letter at 3.

91 The RFA, see 5 US.C., § 601 _., ,,,,,,_.,,has been amended by the Contract With America Advancement
Act of !996, Pub. L,.No. 104-121, 110 Slat, 84"/(1996) (CWAAA). Title li of the CWAAA is the Small
Business Regulatory Enforcement Fairness Act of' 1996 (SBREFA)
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be prepared for notice and comment rulemaking proceedings, unless the agency certifies that "the
rule will not, if promulgated, have a significant economic impact on a substantial number of small
entities. " See 5 U S.C,. g 605(b). The RFA generaUy defines "small entity" as having the same
meaning as the terms "small business, ""'small organization, "and "small governmental
jurisdiction. " See 5 IJ.S.C. g 601(6). In addition, the term "smaU business*' has the same meaning
as the tenn "small business concern" under the Small Business Act. ~Se 5 U S C g 601(3). A
small business concern is one which: (1) is independently owned and operated; (2) is not dominant
in its field of operation; arid (3) satisfies any additional criteria estabhshed by the Small Business
A~ration (SBA). 5ee 15 U.S.C. g 632. SBA rules provide that for establishments

providing "Telephone Communications Except Radiotelephone, "which is Standard Industrial
Classification (SIC) Code 4813, a small entity is one employing no more than 1,500 persons. .

35 This Clarification of the Supplemental Order in CC Docket No. 96-98
(Clarification Order) sets out the criteria under which a requesting carrier may use combinations
ofunbundled network elements to provide exchange access services. The criteria is consistent
with several of the Commission*s findings in the Supplemental Order. . It also extends the date

by which the Commission will resolve its Fourth FNPRN from June 30, 2000. Until resolution of
the Fourth FNPRM, IXCs are prohibited Rom converting special access services that they
purchase fi.om the Bell Operating Companies or other incumbent local exchange carriers to
combinations ofunbundled loops and transport network elements unless they meet the designated
criteria. This clarification therefore pertains directly to IXCs, and indirectly to Bell Operating

Companies (BOCs), other incumbent local exchange carriers, competitive local exchange carriers,
and competitive access providers.

36.. We certify that this clarification of the Supplemental Order will not have a
significant economic impact on a substantial number of smaU entities because it maintains the
status quo regarding the abiTity of IXCs to purchase special access services for a longer period of
time. It also maintains the status quo for any small incumbent local exchange carriers fiom which
interexchange carriers purchase special access services. The Clarification Order also allows some
limited auditing by incumbent local exchange carriers to determine whether IXCs that use
combinations ofunbundled network elements meet the established criteria in the Order. This
limited auditing will not have a significant economic impact on a substantial number of small
entities because any incumbent LEC that chooses to voluntarily exercise its limited auditing rights
will bear aU expenses associated with any resulting audit, . The Commission has also required that
audits be conducted based on the records that a small carrier keeps iu the normal course of
business. , The Commission will send a copy of the Clarification Order, including a copy of this

final certification, in a report to Congress pursuant to the Small Business Regulatory Enforcement
Fairness Act of 1996, s~e 5 U.S.C.. f 801(a)(1)(A), In addition, the Chrification Order and this
certification will be sent to the Chief Counsel for Advocacy of the SmaU Business Administration,
and will be published in the Federal Register. pe~ 5 U,.S C, g 605(b).

92
Supptementat Order at n.,9.
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be prepared fornotice and comment rulemaking proceedings, unless the agency certifies that "the

rule will not, if promulgated, have a significant economic impact on a substantial number of small

entities." See 5 U.S.C. § 605(b). The RFA generally defines "'small entity" as having the san_

meaning as the terms "small business," "small organization,'" and "small governmental

jurisdiction." Se_._ge5 U.S.C. § 601(6). In addition, the term "small business" has the same meaning
as the term "small business concern" under the Small Business Act. See 5 U.S.C. § 601(3). A

small business concern is one which: (1) is independently owned and operated; (2) is not dominant

in its field of operation; and (3) satisfies any additional criteria established by the Small Business

Administration (SBA). See 15 U.S.C. § 632. SBA rules provide that for establishments

providing "Telephone Communications Except Radiotelephone," which is Standard Industrial

Classification (SIC) C,ode 4813, a small entity is one employing no more than 1,500 persons

35. This Clarification of the Supplemental Order in CC Docket No. 96-98

(Clarification Order) sets out the criteria under which a requesting carrier may use combinations

ofunbundled network elements to provide exchange access services. The criteria is consistent
with several of the Commission's findings in the Supplemental Order.. 92 It also extends the date

by which the Conunission will resolve its Fourth FNPRM from June 30, 2000. Until resolution of

the Fourth FNPRM, IXCs are prohibited _om converting special access services that they

purchase from the Bell Operating Companies or other incumbent local exchange carriers to

combinations ofunbundled loops and transport network elements unless they meet the designated

criteria. This clarification therefore pertains directly to IXCs, and indirectly to Bell Operating

Companies (BOCs), other incumbent local exchange carriers, competitive local exchange carriers,

and competitive access providers.

36. We certify that this clarification of the Supplemental Order will not have a

significant economic impact on a substantial number of small entities because it maintains the

status quo regarding the ability oflXCs to purchase special access services for a longer period of'
time. It also maintains the status quo for any small incumbent local exchange caniers _om which

interexchange carriers purchase special access services. The Clarification Order also allows some

limited auditing by incumbent local exchange carriers to determine whether IXC, s that use
combinations ofunbundled network elements meet the established criteria in the Order. This

limited auditing will not have a significant economic impact on a substantial number of small

entities because any incumbent LEC that chooses to voluntarily exercise its limited auditing rights

will beax' all expenses associated with any resulting audit. The Commission has also required that
audits be conducted based on the records that a small carrier keeps in the normal course of

business.. The Commission will send a copy of the Clarification Order, including a copy of this

final certification, in a report to Congress pursuant to the Small Business Regulatory Enforcement
Fairness Act of 1996, see 5 U.S.C.. § 801(a)(l)(A). In addition, the Clarification Order and this
certification will be sent to the Chief Counsel for Advocacy of the Small Business Administration,

and will be published in the Federal Register. _e__ 5 U.S.C. § 605(b).

92 Supplemental Order at n..9.
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V- ORDKIIXG CLAUSES

37. Accordingly, IT IS ORDERED that pursuant to authority contained in sections
l,3,4,201-205, 251, 256, 271, and 303(r) of the Communications Act of 1934, as aninded, 47
U.S.C. f$ 151, 153, 154, 201-205, 251, 252, 256, 27l., 303(r), the Commission clari6es the
Supplemental Order as set out above

38. IT IS FURTHER ORDERED that the requirements in this order will become
e6ective immediately upon publication in the Federal Register.

39.. IT IS FURTHER ORDERED that the Commission's Consumer Information

Sureau„Reference Information Center, SHALL SEND a copy of this Supplemental Order
Clarification, including the Fiaal Regulatory F}exibility Certification, to the Chief Counsel for
Advocacy of the Small Business Administration.

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas
Secretary
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V. ORDERING CLAUSES

37. Accordingly, IT IS ORDERED that pursuant to authority contained in sections

1,3,4,201-205, 251,256, 271, and 303(0 of the Communications Act of 1934, as amended, 47

U.S.C. §§ 151, 153, 154, 201-205, 251,252, 256, 271,303(0, the Conanission clarilies the

Supplemental Order as set out above.

38. IT IS FURTHER ORDERED that the requirements in this order will become

effective immediately upon publication in the Federal Register.

39 IT IS FURTHER ORDERED that the Commission's Consumer Information

Bureau, Reference Information Center, SHALL SEND a copy of this Supplemenlal Order
Clarification, including the F'mal Regulatory Flexibility Certification, to the Chief Counsel for

Advocacy of the Small Business Administration.

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas

Secretary
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SEPARATE STATENIENT OF
CHAIRMAN WILLIAM E.KENNARD

Re; Impletnentation ofthe Meal Contlpetition Provisions of the
Telecommunications Act of 1996, Supplemental Order Clarification, CC Docket
96-98..

In his dissenting statement, Conunissioner Furchtgott-Roth has suggested that
there is a close linkage between questions in this docket and those in a docket considering
reform ofuniversal service and interstate access charges.

' The dissenting statement
suggests, incorrectly, that the public has been unaware ofany overlapping policy
considerations that may exist among the issues in the two dockets, and he has concluded
that the public "had no opportunity to comment meaningfully on this issue. " I concur in
the observation that certain policy considerations are relevant to both dockets. Where I
disagree with the dissent is in his perception that the public was unaware of any
commonality ofpolicy issues between the dockets. I further disagree with the suggestion
that the determination to defer final resolution of the matters in the instant docket was
somehow tainted by consideration ofpolicy questions common to both proceedings.

First, the Commission's Local Competition Third Report and Order and Fourth
Further Notice ofProposed Rulentaking (FNPRM) in this docket advised the public, very
directly, that allowing requesting carriers to use unbundled network elements solely to
provide exchange access service would have signiftcant policy ramifications. ' 1'
Commission stated in those decisions that our determinations regarding the substitution of
combinations ofunbundled network elements for special access service could significantly
reduce the incumbent LEC&' special access revenues prior to full implementation ofaccess
charge and universal service reform' In seeking comment on the policy implications that
such a significant reduction would cause, the Commission expressly cited our access
charge reform proceeding and noted the relationship between that proceeding and
universal service concerns. 4

The overlapping policy considerations between the two dockets was not lost upon
commenters. In fact, MCI expressly requested that its comments addressing the CALLS
proposal be made part of the record in this docket, initiated by the Fourth FNPRM,
emphasizing that the public should be able to comment on the connection between the
special access and CALLS issues. We agreed, and those comments are contained in the

Access Charge Reform, Low Volume Long Distance Users, Federal-State Joint Soard on

Universal Service, CC Docket Nos. . 96-262, 94-1, 99-249, 96-45, Notice ofPtoposed Rulemaking (reL
Sept. 15, 1999).

Third RePort and Order and Fourth FPPRJrt, 15 FCC Rcd at 3912-15,par3s. 485, 489, 494-96.

ld at 3913, ,3915,pares. 489, 496.

Id at:3915, para, 496 ik n,994.

l.euer from Chuck Goldfarb, Director, l.aw and Public Policy, MCl WottdCom, to Magalie

Roman Salas, Secretary, FCC, CC Docket No, 96-98, Attachment at 5-7 (filed Apt, 6, 2000)

)
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SEPARATE STATEMENT OF

CHAIRMAN WILLIAM E. KENNARD

Re: Implementation of the Local Competition Provisions of the

Telecommunications Act of 1996, Supplemental Order Clarification, CC Docket

96-.98

In his dissenting statement, Commissioner Furchtgott-Roth has suggested that

there is a close linkage between questions in this docket and those in a docket considering
reform of universal service and interstate access charges, t The dissenting statement

suggests, incorrectly, that the public has been unaware of any overlapping policy

considerations that may exist among the issues in the two dockets, and he has concluded

that the public "had no opportunity to eonanent meaningfully on this issue." I concur in

the observation that certain poficy considerations are relevant to both dockets. Where I

disagree with the dissent is in his perception that the public was unaware of any

commonality of policy issues between the dockets. I further disagree with the suggestion
that the determination to defer final resolution of the matters in the instant docket was

somehow tainted by consideration ofpoticy questions common to both proceedings.

First, the Commission's Local Competition Third Report and Order and Fourth

Further Notice of Proposed Rulemaking (FNPRM) in this docket advised the public, very

directly, that allowing requesting carriers to use unbundled network elements solely to

provide exchange access service would have significant policy ramifications." The
Commission stated in those decisions that our determinations regarding the substitution of

combinations ofunbundled network elements for special acaress service could significantly

reduce the incumbent LECs" special access revenues prior to full implen_, nta.tionofa_ess
charge and universal service reform.3 In seeking eomn_nt on the policy tmpliealaons that

such a significant reduction would cause, the Commission expressly cited our access

charge reform proceeding and noted the relationship between that proceeding and
universal service concelTIS. 4

The overlapping policy considerations between the two dockets was not lost upon

commenters. In fact, MCI expressly requested that its comments addressing the CALLS

proposal be made part of the record in this docket, initiated by the Fourth FNPRM,
emphasizing that the public should he able to comment on the connection between the

special access and CALLS issues. _ We agreed, and those comments are contained in the

t Access Charge Reform, Low.Volume Long Distance Users, Federal..State Joint Board on
Universal Service, CC Docket Nos 96-262, 94-1, 99-249, 96-45, Notice ofProlx_ed Rulemaking (tel.

Sept 15, 1999).

Third Report and Order and Fourth FNPRM, 15 FCC Red at 3912-15, paras. 485,489, 494-96.

/d at 3913, 3915, paras. 489, 496

ld at 3915, para,, 496 & n994.

Letter flora Chuck Goldfarb, Director, Law and Public Policy, MCI WorldCom, to Magalie
Roman Salas, Secretary, FCC, CC Docket No 96-98, Attachment at 5-7 (filed Apr. 6, 2000).
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record ofboth proceedings. Il is therefore not surprising that, in the record in this docket,

several commenters argued that allowing carriers to substitute combinations ofunbundled

network elements for special access service could affect the ability of the CALLS p/an to

reform access charges in a predictable, efficient manner.
'

Recognizing the link between

special access and switched access, commenters also expressed concern that allowing the

use of combinations of unbundled network elements for special access coukl undercut

universal service by inducing carriers to abandon switched access for unbundled network

element-based special access, .
' In short, there is no merit to the suggestion that the pubhc

was ignorant of the policy considerations common to both dockets. .

Finally, I reject Comtnissioner Furchtgott-Ruth's passing suggestion that the

CALLS proceedings have improperly "tainted" the Commission's proceedings in this

docket The Order we release today speaks for itself, and it rests on several explicit legal

grounds The most prominent of those is our determination that, in considering whether

loop-transport combinations meet the "impairment" standard with respect to the exchange

access market, we should first take into account the market effects of the comprehensive

unbundling rules that we adopted last fall and that did not become effective until this year.

Commissioner Furchtgott-Roth barely addresses our "impairment" analysis on the merits,

even though that analysis amply justifies our decision to extend the interim constramt at

issue, quite apart I'rom additional concerns about the tnassive industry dislocations that

could result from an immediate lifting of that constraint. I am happy to rest on the

reasoning set forth in the Order, and, in the proceedings that follow, I encourage aH

interested parties to help us fine-tune our implementation of Section 251(d)(2) in the wake

of the Supreme Court's decision in lowrt Veils. Bd. v FCC,

Commissioner Furchtgott-Roth apparently expects the Bureau and this

Commission to put blinders on and ignore policy considerations that may be relevant to

both dockets. . Vfhi/e it is true that blinders can help a horse race faster by shielding

distractions fiom its view, we need to see the entire landscape to get to where we want to

be. This isn't a race. Time helps, not hurts, our thinking here.

GTE Comments at 20-22; GTE Reply Comments at l 3-14; National Exchange Carrier

Association, Inc. , National Rural Telecom Association, National Telephone Cooperative Association,

and Organization for the Promotion and Advancement ofSmall Telecommunications Companies Joint

Reply Dxnments at 7; Cf. Sprint Reply Comments at 9-10.

See. e,g,. Bell Atlantic Reply Comments at 5; GTE Reply Comments at 9,

119S, Ct. 72l {l 999),

f.

183

Federal Communicatiom Commission FCC 00-

recold of both proceedings. It is therefore not surprising that, in the record in this docket,

several commenters argued that allowing carriers to substitute combinations ofunbundled

network elements for special access service could affect the ability of the CALLS plan to

reform access charges in a predictable, efficient rmnner. _ Recognizing the link between

special access and switched access, cormnenters also expressed concern that allowing the
use of combinations of unbundled network elements for special access court undercut

universal service by inducing carriers to abandon switched access for unbundled network

element-based special access.. 7 In short, there is no merit to the suggestion that the public

was ignorant of the policy considerations common to both dockets..

Finally, I reject Commissioner Furchtgott-Roth's passing suggestion that the

CALLS proceedings have improperly "tainted" the Commission's proceedings in this

docket. The Order we release today speaks for itself; and it rests on several explicit legal

grounds. The most prominent of those is our determination that, in considering whether

loop-transport combinations meet the "impairment" standard with respect to the exchange

access market, we should first take into account the market effects of the comprehensive

unbundling rules that we adopted last fall and that did not become effective until this year.

Commissioner Futchtgott-Roth barely addresses our "impairment" analysis on the merits,

even though that analysis amply jnstifies our decision to extend the interim constraint at

issue, quite apart from additional concerns about the massive industry dislocations that
could result fi_om an immediate lifting of that constraint. I am happy to rest on the

reasoning set forth in the Order, and, in the pro_ings that follow, I encourage all

interested parties to help us fine-tune our impl_tion of Section 25 l(d)(2) in the wake

of the Supreme Court's decision in lowa Utils. Bd. v. FCC.*

Commissioner Furchtgott-Roth apparently expects the Bureau and this

Commission to put blinders on and ignore policy considerations that may be relevant to
both dockets.. While it is tzue that blinders can help a horse race faster by shielding

distractions fi'om its view, we need to see the entire landscape to get to where we want to

be. This isn't a race. Time helps, not hurts, our thinking here.

6 GTE Comments at 20-22; G'IE Reply Comments at 13-14; National Exchange Caxrier
Association. lnc, National RuralTelecem Association, National Telephone Cooperative Association,
and Organization for the Promotion and Advancement of Small Telecommunications Companies Joint
Reply Comments at 7, C£ Sprint Reply Conunents at 9-10.

7 See. e.g. Bell Atlantic ReplyComments at 5; GTE Reply Comments at 9.

e 119 S.. Ct. 721 (1999).
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Separate Statement of
Commissioner Susan Ness

Re,'. Implementation of the Local Competition Provisions of the Telecommunications

Act of I996, Supplemental Order Clarification (CC Docket No. 96-98)

I support the steps we have taken to clarify furthts the interim requirement that a
carrier provide a significant amount of local service in order to convert special access

services to unbundled network elements. This chrification should reduce disputes by

providing a safe harbor for carriers to satisfy this interim requirement. Some carriers

however, have indicated that there may be situations in which a carrier is providing a
significant amount of local service, but does not fit within any of the safe harbors in this

order. As we state in this order, such carriers may petition the Commission for a waiver.

Given that this is an interim rule, I would have preferred to adopt a more streamlined

waiver process, enablmg the Commission to rule on any waiver requests within a short

period of time. Nonetheless, 1 would urge the Commission to act on any such requests as

expeditiously as possible.

i J
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Separate Statement of
Commissioner Susan Ness

Re," Implementation of the Local Competition Provisions of the Telecommunications

Act of 1996, Supplemental Order Clarifw.ation (CC Docket No. 96-98)

I support the steps we have taken to clarify further the interim requirement that a

carrier provide a significant aroount of local service in order to convert special access
services to unbundled network elements. This clarification should reduce disputes by

providing a safe harbor for c,aniers to satisfy this interim requirement. Some carriers
however, have indicated that there may be situations in which a carrier is providing a
significant amount of local service, but does not fit within any of the safe harbors in this
order. As we state in this order, such carriers may petition the Commission for a waiver.
Given that this is an interim rule, I would have preferred to adopt a more streamlined

waiver process, enabling the Commission to rule on any waiver requests within a short

period of time. Nonetheless, I would urge the Commission to act on any such requests as

expeditiously as possible.
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DISSENTING STATEMENT OF COMMISSIONER HAROI 9
FURCHTGOTT-ROTH

FCC OO-

Re", Implementation of the Local Cwntpetition Provisions ofthe
Telecomtnunications Act of 1996, Supplemental Order Clariflcatiou, CC
Docket 96-98,

This order is procedurally and substantively at odds with the law that

Congress has directed this agency to Mow. My chieferiticism ofthis decision is
that it, like the recently initiated depreciation waiver proceedin, is an integral-
but unacknowledged —part of the deal that was struck between the Commission
and a select group ofparties to the "CALLS negotiations" that were held in
.January and February of this year. Contrary to Chairman Kennard's separate
statement, I do not dispute that there may be "policy considerations" relevant to
both dockets. , Rather, I object to the Commission's allowing the outcome in this
proceeding to become a bargaining chip in what was publicly advertised as an
entirely separate proceeding. .

This Order Is 10egitt'tntttely linked to tlte CALLS Negottttttons. This
order —like the Further Notice ofProposed Rulen1aking that the Commission
recently issued regarding incumbent local exchange carriers' requests for waivers

Som this agency's depreciation requirements —is essentially an outgrowth of
negotiations between the Commission, acting chiefly through the Common Carrier
Bureau, and the Coalition for Affordable Local and Long Distance Service
("C;.ALLS")., A brief description is in order. Last summer, the Coalition submitted
to the Commission a proposal for reforming universal service and interstate access
charges, and the Commission sought conunent on this proposal. See Notice of
Proposed Rulemaking, Access Charge Reform, Low Volume Long Distance Users,
Federal-State Joint Board on Universal Service, CC Docket Nos. 92-262, 94-1,
99-249, 96-45 {Sept. 15, 1999).

Rather than simply render a decision on tbe CALLS proposal based on
comments submitted by interested parties, the Commission instead set itself up as a
sot t of referee ofnegotiations between a small, select group ofsome —but by no
means aH —ofthe parties with interests in this proceeding, including the member
of the Coalition and groups purporting to represent consumer interests. ln the
early part of this year, a series ofmeetings between these parties and the Bureau
were held '1'he substance of what was discussed at these meetings was not made

Putter Notice of Proposed Rolemaking, 1998 Biennial Regulatory Review —Review OfDepreciation

Requirements For incumbent Local Exchttnge Cttrriers, Amert'tech Corportttton Tdephone Otterating

Companies' Conti nuing Property Records Audit. et al.. CC Docket Nos. 98-137,99-117(Rel Apt. 3, 2000)..

p /
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DISSENTING STATEMENT OF COMMISSIONER HAROLD

FURCHTGOTT-ROTH

Re: Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, Supplemental Order Clarification. CC
Docket 96-98.

This order is procedurally and substantively at odds with the law that

Congress has directed this agency to lbllow. My chiefcriticism of this decision is

that it, like the recently initiated depreciation waiver proceeding, is an integral-

but mmcknowledged- part of the deal that was suuck between the Commission

and a select group of parties to the "CALLS negotiations" that were held hi

.lanuary and February of this year. Contrary to Chairman Kennard's separate
statement, I do not dispute that there may be "policy considerations" relevant to

both dockets Rather, I object to the Commission's allowing the outcome in this

proceeding to become a bargaining chip in what was publicly advertised as an

entireLy separate proceeding.

This Order Is l_gitimately Linked to the CALLS Nego "tmtions. This

oxder--- like the Further Notice of Proposed gulemaking that the Commission

recently issued regarding incumbent local exchange carriers' requests for waivers
• ° . |

from this agency's deprec_lon requireznen_ -is essentially an outgrowth of

negotiations between the Commission, acting chiefly through the Common Carrier

Bureau, and the Coalition for Affordable Local and Long Distance Service

("CALLS"). A brief description is in order. Last sunmaer, the Coalition submitted
to the Commission a proposal for reforming universal service and interstate access

charges, and the Commission sought comment on this proposal. See Notice of

Proposed Rulemaking, Access Charge Reform, Low-Volume Long Distance Users,
Federal-State Joint Board on Universal Service, CC Docket Nos. 92.-262, 94-I,

99-249, 96-45 (Sept. 15, 1999).

Rather than simply render a decision on the CALLS proposal based on
comments submitted by interested parties, the Commission instead set itself up as a

sozt of referee of negotiations between a small, select group of some - but by no
means all - of the parties with interests in this proceeding, inoluding the members

of the Coalition and groups ptaporting to represent consumer interests. In the

early part of this year, a series of meetings between these parties and the Bureau
were held. "[_aesubstance of what was discussed at these meetings was not made

t FreSher Notice of Proposed Ru|emaking, 1998 Biennial Regulatory Review- Review Of Depreciation

Requirements For Incumbent Local Exchange Carriers. Ameritech Corporation Telephone Operating
Companies" Continuing Properly Records Audit. et al... CC Docket Hos. 98-137, 99.-1!7 (Rel. Apt'. 3, 2000)..
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public, nor were a number of parties with interests in the outcome of this

proceeding (including the Ad Hoc Telecorrununications Users Committee, Time
Warner Telecom, and the Association for Local Telecommunications Services)
aHowed to participate in these discussions. Although the Commission could

legally have attempted to narrow the differences between the various parties with

interests in this docket in advance ofa forrnal rulemaking proceeding by following

the Gamework set forth in the Negotiated Rulemaking Act, 5 U.S.C. g 561 el
seq, it ignored that statute completely„

At some point in this process, pioceedings in separate dockets, unrelated to
the issue ofswitched access charge reform, became part of the negotiations.
Incumbent local exchange carrier members of the Coalition apparently contended
that they could not commit to certain modifications of the CALLS proposal unless

they had confidence that two separate matters —one rehting to the Cotnmission's

depreciation requirements and this special access proceeding —would be resolved
favorably to them. As a consequence, part of the final agreement reaclted by the
participants to the CALLS negotiations concerned these separate matters. The
Bureau agreed to recommend to the Commission that it approve the incumbents'

apphcations for a modification to the depreciation waiver requirements and
terminate the CPR audits. Additionally, the Bureau agreed to recotumend to the
Commission that the Commission "clarify" the existing rules regarding special
access and defer further rulemaking until 2001.

The linkage between the depreciation and special access items was utterly
clear — at least internally. Indeed, to brief the Commissioners and their staff on the
outcome of the CALLS negotiations, the Bureau distributed briefing sheets
describing different aspects of the CALLS deal, two of which were entitled
"CALLS —Depreciation" and "CALLS —Special Access. .

" The special access
briefing sheet stated that the special access rulemaking posed particular financial

problems for the ILECs, because they could be hit twice with significant revenue
losses due to regu1atory action, given that the CALLS proposal required the LECs
to make a substantial reduction in access charges this year, and this special access
proceeding put a significant amount of annual special access revenues at risk
without a possibility to recoup the lost revenues with a low-end adjustment. The
briefing sheet went on to say that incumbent carriers initially felt that they could

Section 563 of this statute provides for the establishment of a committee that, with the
assistance of the relevant agency, will negotiate to reach a consensus on a given issue. . An

agency that undertakes a negotiated rulemaking must publish in the Federal Register a notice

that, among other things, (l) announces the establishment of the committee; (2) describes the
issues and scope of the rule to be developed; and (3) proposes a list ol'persons that will

participate on the committee. 5 U,S.,C.g 564(a). In addition, the agency must give persons with

interests that will be affected by the new rule an opportunity to apply to participate in ihe

negotiated rulemaking process, Id.. g 564(b).

I
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public, nor were a number of parties with interests in the outcome of this

proceeding (including the Ad Hoe Telecommunications Users Committee, Time
Wamez Telecom, and the Association for Local Telecommunications Services)

allowed to participate in these discussions. Although the Commission could

legally have attempted to narrow the differences between the various parties with
interests in this docket in advance of a formal rulemaking proceeding by following

the fi-amework set forth in the Negotiated Rulemaking Act, 5 U.S.C. § 561 et

seq.," it ignored that statute completely..

At some point in this process, proceedings in separate dockets, unrelated to
the issue ofswitehed access charge reform; became part of the negotiations.
Incumbent local exchange carrier members of the Coalition apparently contended

that they could not commit to certain modificatioP_ of the CALLS proposal unless

they had confidence that two separate matters - one relating to the Commission's
depreciation requirements and this special access proceeding - would be resolved
favorably to them. As a consequence, part of the final agreement reached by the

participants to the CALLS negotiations concerned these separate matters. The
Bureau agreed to recommend to the Commission that it approve the incumbents'
appfications for a modification to the depreciation waiver requirements and
terminate the CPR audits. Additionally, the Bureau agreed to recommend to the
Commission that the Commission "'clarify"the existing rules regarding special
access and defer further mlemaking until 2001.

The linkage between the depreciation and special access items was utterly
clear - at least internally. Indeed, to brief the Commissioners and their staff on the

outcome of the CALLS negotiations, the Bureau distn'buted briefing sheets
describing different aspects of the CALLS deal, two of which were entitled
"`CALLS - Depreciation" and "CALLS - Special Access" The special access
briefing sheet stated that the special access rulemaking posed particular financial

problems for the ILECs, because they could he hit twice with significant revenue
losses due to regulatory action, given that the CALLS proposal required the LECs
to make a substantial reduction in access ehmges this year, and this special access

proceeding put a significant amount of annual special access revenues at risk
without a possibility to recoup the lost revenues with a low-end adjustment. The
briefing sheet went on to say that incumbent carriers initially felt that they could

2Section563 of thisstatuteprovidesfro'the establishmentof acommitteethat, withthe
assistanceof therelevantagency,will negotiatetoreacha consensuson a givenissue., An
agency thatundertakesa negotiatedrulemakingmust publishin theFederalRegistera notice
that, among otherthings, (1) announcestheestablishment of thecommittee;(2) describesthe
issues and scopeof theruletobe developed;and(3) ptol_es a list of'personsthatwill
participateon the committee. 5 U,.S.,C.§564(a),, in addition,theagencymustgive personswith
int_ests thatwill be affectedby thenewrule an opportunityto applyto participatein the
negotiatedrulemaking process, ld. § 564(b).
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not agree to the CALLS proposal given the uncertainty relating to the special
access issue, and therefore proposed that the Commission deal fust with the
special access issue, and then the CALLS proposaL

According to the briefing sheet, the Bureau objected to the incutnbent
carriers' original proposal because it might prevent the implementation ofCALLS
by July 1 and because with the overhang ofa pending CALLS order, the credibiTity

of a decision on the special access issue could be undercut. As a compromise, the
ILECs were willing to postpone resolution of the special access rulemaking for a
year, but wanted the Commission to clarify the meatting of the term "significant
amount of local exchange service, "which it used in the November 1999
Supplemental Order in this docket. In the briefing sheet, the Bureau embraced the
incumbent carriers' position, recomtnetm5ng that the Corumission "cLtrify" the
existing supplemental order to provide a more detailed definition of significant
amount of local exchange service" and defer the further rulemaking until 200 L It
therefore comes as no surprise whatsoever to 6nd the Comtnission a few months

later taking precisely thiis course.

Given these facts, it is simply not plausible to think of this order as
anything but a part of the CALLS deal, although the order itself nowhere
acknowledges the connection between these two dockets. , Under these
circumstances, even ifI agreed with its substance, which I do not, I would be
unable to join this order. The pubhc generally has never been made aware that the
outcome of the CALLS proposal hinged on the Commission's resolution of this

item, and it therefore had no opportunity to comment metututgfully on this issue.
Equally disturbing is the Mure of this Commission to maintain the strict neutrality

demanded of an agency engaged in rulemaking. Its participation in the CALLS
negotiations, however well-meaning, has improperly influenced its decision in a
separate docket. The order here is ineradicaMy tainted by the Commission*s

participation in the CALLS negotiations, and the process by which this order has
been adopted falls short of the principles ofopenness and transparency that should

govern the behavior ofall administrative agencies

Chauman Kennard, in his separate statement, asserts that the Commission
has simply considered "overlapping pohcy cousideratious" between these separate
dockets. To think otherwise, he claims, is "to put blinders on" to avoid "seeing

The Chairman asserts that five parties submitted comments that "recognizfcdl the link between

special access and switched access,"which hc suggests demonstrates that the public was aware of
the "policy considerations" common to both dockets. Notably, three of these commenters (Bell
Atlantic, GTE, and Sprint) were members of the Coalition, and therefore well aware of the link

that the Commission had drawn intern«Hy between these two proceedings. . And it is not

surprising that MCI and the National Exchange Carriers Association, er al, , persons that appear
frequently in matters before the Commission, may have gotten wind of the connection between

(continued. ...)
3
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not agree to the CALLS proposal given the uncertainty relating to the special

access issue, and therefore proposed that the Commission deal first with the

special access issue, and then the CALLS proposal

According to the briefing sheet, the Bureau objected to the incumbent

carriers" original proposal because it might prevent the implementation of CALLS

by July I and because with the overhang of a pending CALLS order, the cred_ility

of a decision on the special access issue could be undercut. As a compromise, the

ILECs were willing to postpone resolution of the special access mlemaking for a

year, but wanted the Commission to clarify the meaning of the term "significant
amount of local exchange service," which it used in the November 1999

Supplemental Order in this docket. In the briefing sheet, the Bureau embraced the

incumbent carriers" position, reco_ that the Commission"clarify" the

existing supplemental order to provide a more detailed definition of"significaut
amount of local exchange service" and defer the further rulemaking until 2001. It

therefore comes as no surprise whatsoever to find the Commission a few months

later taking precisely this course.

Given these facts, it is simply not plausible to think of this order as

anything but a part of the CALLS deal, although the order itself nowhere

acknowledges the connection between these two dockets. Under these
circumstances, even ifl agreed with its substance, which I do not, I would be

unable to join this order. The pubfic generally has never been made aware that the
outcome of the CALLS proposal hinged on the Commission's resolution of this

item, and it therefore had no opportunity to conmcnt meaningfully on this issue.

Equally disturbing is the failure of this Commission to maintain the strict neutrality
demanded of an agency engaged in mlemaking. Its participation in the CALLS

negotiations, however well-meaning, has improperly influenced its decision in a

separate docket. The order here is ineradicably tainted by the Commission's

participation in the CALLS negotiations, and the process by which this order has

been adopted falls short of the principles of openness and transparency that should

govern the behavior of all administrative agencies.

C'Taahman Kennard, in his separate statement, asserts that the Commission

has simply considered "overlapping policy considerations" be tw,een these,_pa.rate
dockets) To think otherwise, he claims, is "to put blinders on ' to avoid seeing

3 The Chairman asserts that five parties submitted oommeats that "recogniz[ed] the link between

special access and switched access," which he suggests demonstrates that the public was aware of
the "policy considerations" common to both dockets. Notably, three of'these commenters (Bell
Atlantic, GTE, and Sprint) were members oflhe Coalition, and therefore well aware of the link
that the Commission had drawn internally between these two proceedings. And it is not
surprising that MCI and the National Exchange Carriers Association, et aL, persons that appear
frequently in matters before the Commission, may have gotten wind of the connection between

(continued.....) 3
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the entire landscape,
"

preventing the Commission Rom "get[ting] where we want

to be„" But these metaphors apply far more aptly to the Commission itself. By
shielding from public scrutiny the totality of the deal it made with a select group of
parties with interests in the CALLS proposal, it is the Commission that wishes to

blind the public to the "entire landscape. " I certainly have no objection to the

Commission's trying to reach a desirable outcome. , I would simply like for us to

reach our goals through a forthright process that is consistent with the law.

The Use Restricttons that the Commission Places o» the Enhanced

Extended Lntk Are Inconsistent with the Slatute. The Commission postpones

yet again a decision on how to solve a problem created by last year's UNE

Remand Order, which requires incumbent local exchange carriers to offer

loop/transport combinations as unbundled network elements. Incumlxnt carriers

are concerned that competitors will purchase these combinations, at TELRIC

rates, and offer the combinations to customers as a substitute for the existing

special access services that they currently purchase, at tariffed rates subject to

price-cap regulation, from incumbents. Various parties have urged the

Commission to restrict the uses to which competitors may put these combinations,

in order to prevent competitors I'rom undercutting the prices charged for special

access services In two orders issued last year, the Commission imposed "interim"

restrictions on the ways in which carriers could use the loop/transport

combinations and postponed deciding whether such restrictions were consistent

with the statute. . This order again postpones finally resolving the issue.

I disagree with the Commission's decision in two key respects. First, I
believe that postponing a decision on the merits of this issue viohtes the timetable

for establishing unbundling requirements set forth in the 1996 Act. Specifically,

the statute requires the Commission to implement section 251's requirements

expeditiously, thereby giving carriers certainty regarding their obligations and

rights under the 1996Act. See 47 U.S.C. $ 251(d)(l) ("Within 6 months after the

date of enactment of the Telecommunications Act of 1996, the Co~ion shaH

complete all actions necessary to establish reguhtions to implement the

requirements of this section. ,")., Since 1996, the Commission has ignored this

statutory directive with respect to this special access issue. In the Local

Competition First Report & Order,
'

it refused to resolve the problem and instead

(Continued from previous page)
this docket and the CALLS proceeding. MCl has, ofcourse, also challenged the propriety of the

process by which the Commission conducted the CALLS negotiations,

Third Report and Order and Fourth Further Notice ofProposed Rulemaking, Implementation ofthe Local

Competition Provisions ofthe Telecommunications Act of l996, CC Docket 96-98 (rek Nov, 5, 1999)

s ~ implementation of the Local Competition Provisions ofthe Teleconnmmications Act of
l996, CC Docket 96-98, First Report and Order, l l FCC Rcd 15499 (l997) (hereinaflter Local

Competition First Report and Order),
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4 Third Report and Order and Fourth Further Notice of'Propoeed Rulemakiug, Implementation of the Local

Competition Provisions of the Telecommunications Act of 1996, CC Docket 96-98 (tel.. Nov.. 5, 1999)

5 See Implementation of the Local Competition Provisions of the Telecommunications Act of

1996, CC Docket 96-98, First Report and Order, ! I FCC Red 15499 (1997) (hereinafter Loca/

Competition First Report and Order)..
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asked interested parties to submit comments. It punted again last fidt, when it
ruled that the record needed further development in order' for it to resolve the
issue,

Yet again, the Commission avoids answering this question. It claims to
need more time to "compile an adequate record for addiessing the legal and policy
disputes presented here. " Supplemental Order Clarification $ l. I do not
understand why. Both the Local Competition First Report d'c Order and last year' s
MVE Remand Order asked parties to comment on whether there is any statutory
basis for "limiting an incumbent LEC's obligation to provide entrance fiLcilities as
an unbundled network element. " See id. $ 495. Interested parties have had a more
than adequate opportunity to weigh in on the issue, and to the extent that empirical
evidence informs this issue, parties have submitted such data. There is no reason
why the Commission cannot answer this question today —no reason, that is, other
the Commission's agreement with the ntcumbent carrier members ofCALLS that it
would delay resolution of this matter until next year. Not only is the
Commission's refusal to decide the matter inconsistent with section 251(d)(l), but
also it has led to needless litigation on the issue in the D.C Circuit. See Br.. of
AT&T, A Td'cT v. FCC, No. 99-1538 (D C. Cir.).

Second, I believe that the "interim" use restrictions imposed by this order
are at odds with sections 251(c)(3)and 251(d)(2). As the Commission recognized
m the Local Competition First Report and Order, 11 FCC Rcd 15499, 15679

Pf 356], section 251(e)(3)places no restriction on the uses to which a requesting
carrier may put an unbundled network element. Nor does the Act authorize the
Commission to hmit the ways in which a requesting carrier may use an incumbent's
network elements. Section 251(c)(3)simply imposes on incumbents the duty to
give requesting carriers nondiscriminatory access to unbundled network elements
"for the provision of a telecommunications service. " 47 U.S.C. $ 251(c)(3). Thus,
so long as a competitor uses unbundled network elements to provide "a
telecommunications service" —and exchange access service is inarguabbj a
telecommunications service —that use is pamtmibie under section 251(c)(3}.

The Commission now suggests that a use restriction could be based on
language in section 251(d)(2), which provides that the Commission, in determining

whether a network element should be unbundled, must consider whether lack of
access to that element "would impair the ability of the telecoinmunications carrier
seeking access to provide the services it seeks to ofkr." See Supplemental Order
Clarification $ 17 (citing 47 U.S,.C. g 251(d)(2)(B)). The Commission's reasoning
stretches the language of this provision past the breaking point. The
straightforward way to apply this subsection is first to identify the service the

requesting carrier "seeks to offer" and then to determine whether lack ofaccess to
a given network element would impair" the carrier's ability to provide that

service. There is no basis in section 25 1(d)(2)(B) for then layering restrictions on
the requesting carrier's use of the network element.

5
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If there is a problem here, the solution hes not in coming up with detailed

and hard-to-enforce definitions of"significant amount of local usage.
" Instead, the

Commission should confront the real problem: whether local transport should be

unbundled in all cucumstances or whether its UNE pricing rules make sense. I
urge the parties to this proceeding to build a record that addresses these issues,

rather than urge the Commission to perpetuate its misguided use restrictions.
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Columbia, South Carolina 29202
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In Re: Docket No. 1998-035-C- Application for Approval of Negotiated Agreement between
BellSouth Telecommunications, Inc. and TriVergent Communications, Inc. f/k/a State
Communications, Inc.

Dear Mr. Addis:

The Negotiated Interconnection, Unbundling, and Resale Agreement between BellSouth
Telecommunications, Inc and TriVergent Communications, Inc. f/k/a State Communications, Inc. was

presented to the Commission for consideration during its Regular Business Session on August 29, 2000.

After consideration, the Commission approved this Agreement since it is consistent with the standards of
Section 252 (a) (I) of the Telecommunications Act of 1996 and since it is not discriminatory and is
consistent with the public interest in that it promotes competition.

Consistent with previous Commission Orders, the Commission finds that the terms of this

Interconnection, Unbundling, and Resale Agreement are not to be considered as a precedential standard

for other agreements, nor are they binding on any other communications carrier. .

Since ely yours,

es M. McDanie
Utilities Department
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AGREEMENT

THlg +QREEj~EpfT is made by and between BellSouth PthctWptmunications, inc. ,
("BellSouth"), a Georgia corporation, and TriVergent Communicartion~s, ~("TCI"),a South
Carolina corporation, on behalf of itself and its certificated operffting affiliatestttfgn~fied in Part
C hereof, and shall be deemed effective as of June 30, 2000. ThisfAg~ent mayik~p either
BellSouth or TCI or both as a "Party" or "Parties ".

t '

WITNESSETH

WHEREAS, BellSouth is an incumbent local exchange telecommunications company
("ILEC")authorized to provide telecommunications services in the states of Alabama, Florida,
Georgia, Kentucky, Louisiana, Mississippi, North Carolina, 'South Carolina, and Tennessee; and

WHEREAS, TCI is an alternative local exchange telecommunications company
("CLEC")authorized to provide telecommunications services in the states of Alabama, Florida,
Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina, and Tennessee; and

WHEREAS, the Parties wish to resell BellSouth's telecommunications services and/or

interconnect their facilities, for TCI to purchase network elements and other services Rom
BellSouth, and to exchange traffic specifically for the purposes of fulfilling their applicable
obligations pursuant to sections 251 arid 252 of the Telecommunications Act of 1996 ("the
Act").

NOW THEREFORE, in consideration of the mutual agreements contained herein,
BellSouth and TCI agree as follows:

~Pur ose

The resale, access and interconnection obligations contained herein enable TCI to
provide competing telephone exchange service to residential and business
subscribers within the territory of BellSouth. The Parties agree that TCI will not

be considered to have offered telecommunications services to the public in any

state within BellSouth's region until such time as it has ordered services for resale

or interconnection facilities for the purposes of providing business and/or

residential local exchange service to customers. Furthermore, the Parties agree

that execution of this agreement will not preclude either party Rom advocating its

position before the Commission or a court of competent jurisdiction.
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Term of the A reement

2.1 The term of this Agreement shall be three years, beginning June 30 2000 and
shall apply to the states of Alabama, Florida, Georgia, Kentucky, Louisiana,
Mississippi, North Carolina, South Carolina, and Tennessee. If as of the
expiration of this Agreement, a Subsequent Agreement {as defined in Section 2.2
below) has not been executed by the Parties, this Agreement shall continue on a
month-to-month basis while a Subsequent Agreement is being negotiated. The
Parties' rights and obligations with respect to this Agreement after expiration shall
be as set forth in Section 2.4 below.

2.2 The Parties agree that by no later than one hundred and eighty {180)days prior to
the expiration of this Agreement, they shall commence negotiations with regard to
the terms, conditions and prices of resale and/or local interconnection to be
effective beginning on the expiration date of this Agreement ("Subsequent
Agreement" ).

2.3 If, within one hundred and thirty-five (135)days of commencing the negotiation
referred to in Section 2.2, above, the Parties are unable to satisfactorily negotiate
new resale and/or local interconnection terms„conditions and prices, either Party
may petition the Commission to establish appropriate local interconnection and/or

resale arrangements pursuant to 47 U.S.C. 252. The Parties agree that, in such
event, they shall encourage the Commission to issue its order regarding the
appropriate local interconnection and/or resale arrangements no later than the
expiration date of this Agreement. The Parties further agree that in the event the
Commission does not issue its order prior to the expiration date of this

Agreement, or if the Parties continue beyond the expiration date of this
Agreement to negotiate the local interconnection arid/or resale arrangements
without Commission intervention, the terms, conditions and prices ultimately
ordered by the Commission, or negotiated by the' Parties, will be effective
retroactive to the day following the expiration date of this Agreement.

2.4 Notwithstanding the foregoing, in the event that as of the date of expiration of this

Agreement and conversion of this Agreement to a month-to-month term, the
Parties have not entered into a Subsequent Agreement and either no arbitration

proceeding has been filed in accordance with Section 2.3 above, or the Parties
have not mutually agreed (where permissible) to extend the arbitration window for

petitioning the applicable Commission(s) for resolution of those terms upon
which the Parties have not agreed, then either Party may terminate this Agreement

upon sixty (60) days notice to the other Party. In the event that BellSouth or TCI
terminates this Agreement as provided above, BellSouth shall continue to offer
services to TCI pursuant to the terms, conditions and rates set forth in BellSouth's

Statement of Generally Available Terms (SGAT) to the extent an SGAT has been

approved by the applicable Commission(s). If any state Commission has not

approved a BellSouth SGAT, then upon BellSouth's termination of this

Agreement as provided herein, BellSouth will continue to provide services to TCI

°
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pursuant to BellSouth's then current standard interconnection agreement. In the
event that the SGAT or BellSouth's standard interconnection agreement becomes
effective as between the Parties, the Parties may continue to negotiate a
Subsequent Agreement, and the terms of such Subsequent Agreement shall be
effective retroactive to the day following expiration of this Agreement.

Orderin Procedures

3.1 To the extent not already provided, State shall provide BellSouth its Carrier
Identification Code (CIC), Operating Company Number (OCN), Group Access
Code (GAC) and Access Customer Name and Address {ACNA) code as
applicable prior to placing its first order.

3.2 The Parties agree to adhere to the BellSouth Local Interconnection and Facility
Based Ordering Guide and Resale Ordering Guide, as appropriate for the services
ordered, provided however that nothing required in these guides shall override
TCI's rights or BellSouth's obligations under this Agreement.

3.3 TCI shall pay charges for Operational Support Systems (OSS) as specifically set
forth in Attachments 1, 2, 3, 5 and 7 of this agreement, as applicable.

Paritt

When TCI purchases, pursuant to Attachment 1 of this Agreement,
telecommunications services &om BellSouth for the purposes of resale to end
users, BellSouth shall provide said services so that the services are equal in
quality, subject to the same conditions, and provided within the same provisioning
time intervals that BellSouth provides to its affiliates, subsidiaries and end users.
To the extent technically feasible, the quality of a Network Element, as well as the
quality of the access to such Network Element provided by BellSouth to TCI shall
be at least equal in quality to that which BellSouth provides to itself. The
provisioning intervals for network elements shall be at least equal to, but no
longer than, those that BellSouth provides to itself. BellSouth shall make available
network elements to TCI on the same terms and conditions as BellSouth provides
to its affiliates, subsidiaries, end-users and any other carriers. The quality of the
interconnection between the networks ofBellSouth and the network ofTCI shall
be at a level that is equal to that which BellSouth provides itself, a subsidiary, an
Affiliate, or any other party. The interconnection facilities shall be designed to
meet the same technical criteria and service standards that are used within
BellSouth's network and shall extend to a consideration of service quality as
perceived by end users and service quality as perceived by TCI.
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quality of the access to such Network Element provided by BellSouth to TCI shall

be at leas t equal in quality to that which BellSouth provides to itself. The

provisioning intervals for network elements shall be at least equal to, but no

longer than, those that BellSouth provides to itself. BellSouth shall make available

network elements to TCI on the same terms and conditions as BellSouth provides

to its affiliates, subsidiaries, end-users and any other carriers. The quality of the
interconnection between the networks of BellSouth and the network of TCI shall

be at a level that is equal to that which BellSouth provides itself, a subsidiary, an

Affiliate, or any other party. The interconnection facilities shall be designed to

meet the same technical criteria and service standards that are used within

BellSouth's network and shall extend to a consideration of service quality as

perceived by end users and service quality as perceived by TCI.
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White Pa es Listin s

BellSouth shall provide TCI and its customers access to white pages directory
listings under the following terms:

5. 1 ~Listin s. Beltgouth or its agent will include TCi residential and business
customer listings in the appropriate White Pages (residential and business) or
alphabetical directories. Directory listings will make no distinction between TCI
and BellSouth subscribers.

5.2 Rates. BellSouth and TCI will provide to each other subscriber primary listing
information in the White Pages at no charge except for applicable service order
charges as set forth in the applicable tariffs.

5.3 Procedures for Submittin TCI Subscriber Information. BellSouth will provide to
TCI a magnetic tape or computer disk containing the proper format for submitting
subscriber listings. TCI will be required to provide BellSouth with directory
listings and daily updates to those listings, including new, changed, and deleted
listings, in an industry-accepted format. These procedures are detailed in
BellSouth's Local Interconnection and Facil'ity Based Ordering Guide.

5.3.1 Notwithstanding any provision(s) to the contrary, TCI agrees to provide to
BellSouth, and BellSouth agrees to accept, TCI's Subscriber Listing Information
(SLI) relating to TCI's customers in the geographic area(s) covered by this
Interconnection Agreement. TCI authorizes BellSouth to release all such TCI SLI
provided to BellSouth by TCI to qualifying third parties via either license
agreement or BellSouth's Directory Publishers Database Service (DPDS), General
Subscriber Services Tariff, Section A38.2, as the same may be amended &om time
to time. Such TCI SLI shall be intermingled with BellSouth's own customer
listings of any other CLEC that has authorized a similar release of SLI. Where
necessary, BellSouth will use good faith efforts to obtain state commission
approval of any necessary modifications to Section A38.2 of its tariff to provide
for release of third party directory listings, iricluding modifications regarding
listings to be released pursuant to such tariff and BellSouth's liability thereunder.
BellSouth's obligation pursuant to this Sanction shall not arise in any particular
state until the commission of such state has approved modifications to such tariff

5.3.2 No compensation shall be paid to TCI for BellSouth's receipt ofTCI
SLI, or for the subsequent release to third parties of such SLI. In addition, to the
extent BellSouth incurs costs to modify its systems to enable the release ofTCI's
SLI, or costs on an ongoing basis to administer the release ofTCI SLI, TCI shall

pay to BellSouth its proportionate share of the reasonable and nondiscriminatory
costs associated therewith.

5.3.3 BellSouth shall not be liable for the content or accuracy of any SLI provided by
TCI under this Agreement. TCI shall indemnify, hold harmless and defend

°

5.1

5.2

5.3

5.3.1

5.3.2

5.3.3

General Terms and Conditions - Part A

Page 4

White Pages Listings

BellSouth shall provide TCI and its customers access to white pages directory
listings under the following terms:

Listings. BellSouth or its agent will include TCI residential and business

customer listings in the appropriate White Pages (residential and business) or

alphabetical directories. Directory listings will make no distinction between TCI
and BellSouth subscribers.

Rates. BellSouth and TCI will provide to each other subscriber primary listing

information in the White Pages at no charge except for applicable service order

charges as set forth in the applicable tariffs.

Procedures for Submittine TCI Subscriber Information. BellSouth will provide to

TCI a magnetic tape or computer disk containing the proper format for submitting

subscriber listings. TCI will be required to provide BellSouth with directory

listings and daily updates to those listings, including' new, changed, and deleted

listings, in an industry-accepted format. These procedures are detailed in

BeUSouth's Local Interconnection and Facifity Based Ordering Guide.

Notwithstanding any provisi0n(s) to the contrary, TCI agrees to provide to

BellSouth, and BellSouth agrees to accept, TCI's Subscriber Listing Information

(SLI) relating to TCI's customers in the geographic area(s) covered by this _

Interconnection Agreement. TCI authorizes BellSouth to release all such TCI SLI

provided to BellSouth by TCI to qualifying }hird parties +ia either license

agreement or BellSouth's Directory Publishers Database Service (DPDS), General

Subscriber Services Tariff, Section A38.2, as the same may be amended from time

to time. Such TCI SLI shall be Intermingled with BellSouth's own customer

listings of any other CLEC that has authorized a similar release of SLI. Where

necessary, BellSouth will use good faith efforts to obtain state commission

approval of any necessary modifications to Section A38.2 of its tariff to provide

for release of third party directory listings, including modifications regarding

lis_gs to be released pursuant to such tariff and BellSouth's liability thereunder.

BellSouth's obligation pursuant to this Section shall not arise in any particular

state until the commission of such state has approved modifications to such tariff.

No compensation shall be paid to TCI for BellSouth's receipt of TCI

SLI, or for the subsequent release to third parties of such SLI. In addition, to the

extent BellSouth incurs costs to modify its systems to enable the release of TCrs

SLI, or costs on an ongoing basis to administer the retease ofTCI SLI, TCI shall

pay to BellSouth its proportionate share of the reasonable and nondiscriminatory
costs associated therewith.

BellSouth shall not be liable for the content or accuracy of any SLI provided by

TCI under this Agreement. TCI shall indemnify, hold harmless and defend



General Terms and Conditions —Part A
Page 5

BellSouth from and against any damages, losses, liabilities, demands claims, suits,
judgments, costs and expenses (including but not limited to reasonable attorneys'
fees and expenses) arising from BellSouth's tariff obligations or otherwise and
resulting from or arising out of any third party's claim of inaccurate TCI listings or
use of the SLI provided pursuant to this Agreement. BellSouth shall forward to
TCI any complaints received by BellSouth relating to the accuracy or quality of
TCI listings.

5.3,4

5.4

Listings and subsequent updates will be released consistent with BellSouth system
changes and/or update scheduling requirements.
Unlisted/Non-Published Subscribers. TCI will be required to provide to
BellSouth the names, addresses and telephone numbers of all TCI customers that
wish to be omitted from directories.

5.5 Inclusion of TCI Customers in Directo Assistance Database. BellSouth will
include and maintain TCI subscriber listings in BellSouth's directory assistance
databases at no charge. BelISouth and TCI will adhere to appropriate procedures
regarding lead time, timeliness, format and content of listing information as set
forth in the BellSouth Local Interconnection and Facility Based Ordering Guide.

5.6 , Listin Information Confidentiali . BellSouth will accord TCI's directory listing
inform+ation the same level of confidentiality that BellSouth accords its own

, directory listing information, and BellSouth shall limit access to TCI's customer
proprietary confidential directory information to those BellSouth employees who
are involved in the preparation of listings.

. D~ilci . Adchi lr'g d i @rig 'lib IY*db
BellSouth at tariffed rates as set forth in the General Subscriber Services Tariff.

Delivee, BellSonth or its agent shall deliver White Pages directories to TCI
subscribers at no charge and within the same time f'rame as BellSouth delivers
such directories to its own subscribers.

5.5

5.6

5.7

5.8
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BellSouthfromandagainstanydamages,losses,liabilities, demandsclaims,suits,
judgments,costsandexpenses(includingbut not limited to reasonableattorneys'
feesandexpenses)arisingfrom BellSouth'stariff obligationsor otherwiseand
resultingfrom or arisingoutof anythird party'sclaim of inaccurateTCI listingsor
useof theSLI providedpursuantto thisAgreement.BellSouthshall forwardto
TCI anycomplaintsreceivedby BellSouthrelatingto theaccuracyor qualityof
TCI listings.

Listingsandsubsequentupdateswill bereleasedconsistentwith BetlSouthsystem
changesand/orupdateschedulingrequirements.
Unlisted/Non-Published Subscribers. TCI will be required to provide to

BeUSouth the names, addresses and telephone numbers of all TCI customers that
wish to be omitted from directories.

Inclusion of TCI Customers in Directory Assistance Database. BellSouth will

include and maintain TCI subscriber listings in BellSouth's directory assistance

databases at no charge. BellSouth and TCI will adhere to appropriate procedures

regarding lead time, timeliness, format and content of listing information as set

forth in the BellSouth Local Intercormection and Facility Based Ordering Guide.

Listing Information Confidentiality. BellSouth will accord TCI's directory listing
info_ation :the same level of confidentiality that BellSouth accords its o_a

directory listing information, and BellSouth shall limit access to TCI's customer

proprietary confidential directory information tO those BellSouth employees who

are involved in the preparation of listings.

Optional Listings: Additional listings and optional listings will be offered by
BellSouth at tariffed rates as set forth in the General Subscriber Services Tariff.

Delivery. BellSouth or its agent shall deliver White Pages directories to TCI

subscribers'at no charge and within the same time frame as BellSouth delivers
sUch directories to its own subS_bers. _ _ _
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Bona Fide Re uest/New Business Re uest Process for Further Unbundlin

Subject to 47 C.F.R. 51.317 and 47 C.F.R. 51.319 BellSouth shall, upon request
of TCI, provide to TCI access to network elements not identified in this agreement
at any technically feasible point for the provision of TCI's telecommunications
service. . Any request by TCI for access to a network element, interconnection
option, or for the provisioning of any service or product that is not already
available shall be treated as a Bona Fide Request/New Business Request, and
shall be submitted to BellSouth pursuant to the Bona Fide Request/New Business
Request process set forth in Attachment 12 of this Agreement.

Local Dialiu~Parity

BellSouth shall provide local dialing parity as described in the Act and required
by FCC rules, regulations and policies. TCI End Users shall not have to dial any
greater number of digits than BellSouth End Users to complete the same call. In
addition, TCI End Users shall experience at least the same service quality as
BellSouth End Users in terms of post-dial delay, call completion rate and
transmission quality.

Court Ordered Re uests for Call Detail Records and Other Subscriber
Information

8.1 To the extent technically feasible, BellSouth maintains call detail records for TCI
end users for limited time periods and can respond to subpoenas and court ordered
requests for this information. BellSouth shall maintain such information for TCI
end users for the same length of time it maintains such information for its own
end users.

8.2 TCI agrees that BellSouth will respond to subpoenas and court ordered requests
delivered directly to BellSouth for the purpose of providing call detail records
when the targeted telephone numbers belong to TCI end users. Billing for such
requests will be generated by BellSouth and directed to the, law enforcement
agency initiating the request.

8.3 TCI agrees that in cases where TCI receives subpoenas or court ordered requests
for call detail records for targeted telephone numbers belonging to TCI end users,
TCI will advise the law enforcement agency initiating the request to redirect the
subpoena or court ordered request to BellSouth. Billing for call detail information
will be generated by BellSouth and directed to the law enforcement agency
initiating the request.

8.4 Where BellSouth is providing to TCI telecommunications services for resale or
providing to TCI the local switching function, then TCI agrees that in those cases

.
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where TCI receives subpoenas or court ordered requests regarding targeted
telephone numbers belonging to TCI end users, if TCI does not have the requested
information, TCI will advise the law enforcement agency initiating the request to
redirect the subpoena or court ordered request to BellSouth. Where the request has
been forwarded to BellSouth, billing for call detail information will be generated by
BellSouth and directed to the law enforcement agency initiating the request.

TCI will provide TCI end user and/or other customer information that is available
to TCI in response to subpoenas and court orders for their own customer records.
BellSouth will redirect subpoenas and court ordered requests for TCI end user
and/or other customer information to TCI for the purpose of providing this
information to the law enforcement agency.

Liabili and Indemnification

9.1 B~ilii huiiii . *Iii i I ii e fi ii itiiai
actions in causing, or its lack of action in preventing, unbillable or uncollectible
TCI revenues.

9.2 ~TCI i.i iiii . i U ** 0 TCI i i (2) i
as set forth in the preamble to this Agreement, all such entities shall be jointly and
severally liable for the obligations of TCI under this Agreement.

9.3 Liabili for Acts or Omissions of Third Parties. Neither BellSouth nor TCI shall
be liable for any act or omission of another telecommunications company
providing a portion of the services provided under this Agreement.

9.4 Limitation of Liabili

9.4.1 With respect to any claim or suit, whether based in contract, tort or any other
theory of legal liability, by TCI, any TCI Customer or by any other Person or
entity, for damages associated with any of the services provided by BellSouth
pursuant to or in connection with this Agreement, including but not limited to the
installation, provision, preemption, termination, maintenance, repair or restoration
of service, and subject to the provisions of the remainder of this Section,
BellSouth"s liability shall be limited to an amount equal to the proportionate
charge for the service provided pursuant to this Agreement for the period during
which the service was affected. Notwithstanding the foregoing, claims for
damages by TCI, any TCI Customer or any other Person or entity, resulting &om
the gross negligence or willful misconduct of BellSouth, shall not be subject to
such limitation of liability.

9.4.2 With respect to any claim or suit, whether based in contract, tort or any other
theory of legal liability, by BellSouth, any BellSouth Customer or by any other
Person or entity, for damages associated with any of the services provided by TCI

8.5
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°

9.1
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pursuant to or in connection with this Agreement, including but not limited to the
installation, provision, preemption, termination, maintenance, repair or restoration
of service, and subject to the provisions of the remainder of this Section, TCI's
liability shall be limited to an amount equal to the proportionate charge for the
service provided pursuant to this Agreement for the period during which the
service was affected. Notwithstanding the foregoing, claims for damages by
BellSouth, any BellSouth Customer or any other Person or entity resulting from
the gross negligence or willful misconduct of TCI, shall not be subject to such
limitation of liability.

9.4.3 Limitations in Tariffs. A Party may, in its sole discretion, provide in its tariffs and
contracts with its Customer and third parties that relate to any service, product or
function provided or contemplated under this Agreement, that to the maximum
extent permitted by Applicable Law, such Party shall not be liable to Customer or
third Party for (i) any Loss relating to or arising out of this Agreement, whether in
contract, tort or otherwise, that exceeds the amount such Party would have
charged that applicable person for the service, product or function that gave rise to
such Loss and (ii) Consequential Damages. To the extent that a Party elects not to
place in its tariffs or contracts such limitations of liability, and the other Party
incurs a Loss as a result thereof, such Party shall indemnify and reimburse the
other Party for that portion of the Loss that would have been limited had the first
Party included in its tariffs and contracts the limitations of liability that such other
Party included in its own tariffs at the time of such Loss.

9.4.4 Neither BellSouth nor TCI shall be liable for damages to the other's terminal
location, POI or other company's customers' premises resulting &om the
furnishing of a service, including, but not limited to, the installation and removal
of equipment or associated wiring, except to the extent caused by a company's
negligence or willful misconduct or by a company's failure to properly ground a
local loop after disconnection.

9.4.5 Except in case of gross negligence or willful or intentional misconduct, under no
circumstance shall a Party be responsible or liable for indirect, incidental, or
consequential damages, including, but not limited to, economic loss or lost
business or profits, damages arising from the use or performance of equipment or
sofbvare, or the loss of use of software or equipment, or accessories attached
thereto, delay, error, or loss of data. In connection with this limitation of liability,
each Party recognizes that the other Party may, &om time to time, provide advice,
make recommendations, or supply other analyses related to the Services, or
facilities described in this Agreement, and, while each Party shall use diligent
efforts in this regard, the Parties acknowledge and agree that this limitation of
liability shall apply to provision of such advice, recommendations, and analyses.

9.5 Indemnification for Certain Claims. The Party providing services hereunder, its
affiliates and its parent company, shall be indemnified, defended and held
harmless by the Party receiving services hereunder against any claim, loss or

9.4.3

9.4.4

9.4.5

9.5
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damage arising from the receiving company's use of the services provided under
this Agreement pertaining to (1) claims for libel, slander or invasion of privacy
arising from the content of the receiving company's own communications, or (2)
any claim, loss or damage claimed by the customer of the Party receiving services
arising from such company's use or reliance on the providing company's services,
actions, duties, or obligations arising out of this Agreement.

9.6 Disclaimer. EXCEPT AS SPECIFICALLY PROVIDED TO THE CONTRARY
IN THIS AGREEMENT, NEITHER PARTY MAKES ANY
REPRESENTATIONS OR WARRANTIES TO THE OTHER PARTY
CONCERNING THE SPECIFIC QUALITY OF ANY SERVICES, OR
FACILITIES PROVIDED UNDER THIS AGREEMENT. THE PARTIES
DISCLAIM, WITHOUT LIMITATION, ANY WARRANTY OR GUARANTEE
OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE,
ARISING FROM COURSE OF PERFORMANCE, COURSE OF DEALING, OR
FROM USAGES OF TRADE.

10. Intellectual Pro e Rights and Indemnification

10.1 No License. No patent, copyright, trademark or other proprietary right is
licensed, granted or otherwise transferred by this Agreement. TCI is strictly
prohibited &om any use, including but not limited to in sales, in marketing or
advertising of telecommunications services, of any BellSouth name, service mark
or trademark.

10.2 Ownershi of Intellectual Pro . Any intellectual property which originates
from or is developed, , by a Party shall remain in the exclusive ownership of that

Party. Except for a limited license to use patents or copyrights to the extent

necessary for the Parties to use any facilities or equipment (including sofbvare) or
to receive any service solely as provided under this Agreement, no license in

patent, copyright, trademark or trade secret, or other proprietary or intellectual

property right now or hereafter owned, controlled or licensable by a Party, is

granted to the other Party or shall be implied or arise by estoppel. It is the

responsibility of each Party to ensure at no additional cost to the other Party that it

has obtained any necessary licenses in relation to intellectual property of third

Parties used in its network that may be required to enable the other Party to use

any facilities or equipment (including software), to receive any service, or to

perform its respective obligations under this Agreement.

10.3 Indemnification. The Party providing a service pursuant to this Agreement will

defend the Party receiving such service or data provided as a result of such service

against claims of in&ingement arising solely &om the use by the receiving Party

of such service and will indemnify the receiving Party for any damages awarded

based solely on-such claims in accordance with Section 8 of this Agreement.

9.6
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Claim of Infrin ement. In the event that use of any facilities or equipment
(including software), becomes, or in reasonable judgment of the Party who owns
the affected network is likely to become, the subject of a claim, action, suit, or
proceeding based on intellectual property infringement, then said Party shall
promptly and at its sole expense, but subject to the limitations of liability set forth
below:

modify or replace the applicable facilities or equipment (including software) while
maintaining form and function, or

obtain a license sufficient to allow such use to continue.

In the event 9.4. 1 or 9.4.2 are commercially unreasonable, then said Party may,
terminate, upon reasonable notice, this contract with respect-to use of, or services
provided through use of, the affected facilities or equipment (including software),
but solely to the extent required to avoid the infringement claim.

Exce tion to Obli ations. Neither Party's obligations under this Section shall
'

apply to the extent the infringement is caused by: (i) modification of the facilities
or equipment (including sofbvare) by the indemnitee; (ii) use by the indemnitee of
the facilities or equipment (including software) in combination with equipment or
facilities (including sofbvare) not provided or authorized by the indemnitor
provided the facilities or equipment (including sofbvare) would not be in&inging
if used alone; (iii) conformance to specifications of the indemnitee which would
necessarily result in infringement; or (iv) continued use by the indemnitee of the
affected facilities or equipment (including software) aAer being placed on notice
to discontinue use as set forth herein.

Exclusive Remed . The foregoing shall constitute the Parties' sole and exclusive
remedies and obligations with respect to a third party claim of intellectual
property in&ingement arising out of the conduct of business under this
Agreement.

Treatment of Pro rietarv and Confidential Information

Confidential Information. It may be necessary for BellSouth and TCI to provide
each other with certain confidential information, including trade secret
information, including but not limited to, technical and business plans, technical
information, proposals, specifications, drawings, procedures, customer account
data, call detail records and like information (hereinafter collectively referred to as
"Information" ). All Information shall be in writing or other tangible form and

clearly marked with a confidential, private or proprietary legend and that the
Information will be returned to the owner within a reasonable time. The
Information shall not be copied or reproduced in any form. BellSouth and TCI
shall receive such Information and not disclose such Information. BellSouth and

TCI shall protect the In'formation received &om distribution, disclosure or
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Claim of Infringement. In the event that use of any facilities or equipment

(including software), becomes, or in reasonable judgment of the Party who owns

the affected network is likely to become, the subject of a claim, action, suit, or

proceeding based on intellectual property infringement, then said Party shall

promptly and at its sole expense, but subject to the limitations of liability set forth
below:

modify or replace the applicable facilities or equipment (including soft-ware) while

maintaining form and function, or

obtain a license sufficient to allow such use to continue.

In the event 9.4.1 or 9.4.2 are commercially unreasonable, then said Party may,

terminate, upon reasonable notice, this contract with respectto use of, or services

provided through use of, the affected facilities or equipment (including software),

but solely to the extent required to avoid the infringement claim.

Exception to Obligations. Neither Party's obligations under this Section shall

apply to the extent the infringement is caused bY: (i) modification of the facilities

or equipment (including software) by the indemnitee; (ii) use by the ifidemnitee of

the facilities or equipment(including software) in combination with equipment or

facilities (including software) not provided or authorized by the indemnitor

provided the facilities or equipment (including sotb, vare) would not be infringing

if used alone; (iii) conformance to specifications of the indemnitee which would

necessarily result in infringement; or (iv) continued use by the indemnitee of the

affected facilities or equipment (including software) after being placed on notice
to discontinue use as set forth herein.

Exclusive Remedy. The foregoing shall constitute the Parties' sole and exclusive

remedies and obligations with respect to a third party claim of intellectual

property infringement arising Out of the conduct of business under this
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Treatment of Proprietary and Confidential Information

Confidential Information. It may be necessary for BeUSouth and TCI to provide

each other with certain confidential information, including trade secret

information, including but not limited to, technical and business plans, technical

information, proposals, specifications, drawings, procedures, customer account

data, call detail records and like information (hereinafter collectively referred to as

"Information"). All Information shall be in writing or other tangible form and

clearly marked with a confidential, private or proprietary legend and that the

Information will be returned to the owner within a reasonable time. The

Information shall not be copied or reproduced in any form. BellSouth and TCI

shall receive such Information and not disclose such Information. BellSouth and

TCI shall protect the In'formation received from distribution, disclosure or
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dissemination to anyone except employees of BellSouth and TCI with a need to
know such Information and which employees agree to be bound by the terms of
this Section. BellSouth and TCI will use the same standard of care to protect
Information received as they would use to protect their own confidential and
proprietary Information.

Exce tion to Obli ation. Notwithstanding the foregoing, there will be no
obligation on BellSouth or TCI to protect any portion of the Information that is:
(1) made publicly available by the owner of the Information or lawfully disclosed
by a Party other than BellSouth or TCI; (2) lawfully obtained from any source
other than the owner of the Information; or (3) previously known to the receiving
Party without an obligation to keep it confidential.

Assi nments

Neither Party hereto may assign or otherwise transfer its rights or obligations
under this Agreement, except with the prior written consent of the other Party
hereto, which consent shall not be unreasonably withheld; provided, however,
that, so long as the performance of any assignee is guaranteed by the assignor: (i)
either Party may assign its rights and delegate its benefits, duties and obligations
under this Agreement, without the consent of the other Party, to any Affiliate of
such Party and (ii) either Party may assign its rights and delegate its benefits,
duties and obligations under this Agreement, without the consent of the other, to
any person or entity that obtains control of all or substantially all of such assigning
Party's assets, by stock purchase, asset purchase, merger, foreclosure, or
otherwise. Each Party shall notify the other' in writing of any such assignment.
Nothing in this Section is intended to impair the right of either Party to utilize
subcontractors.

Escalation Procedures

Each Party hereto shall provide the other party hereto with the names and
telephone numbers or pagers of their respective managers up to the Vice
Presidential level for the escalation of unresolved matters relating to their
performance of their duties under this Agreement. Each Party shall supplement
and update such information as necessary to facilitate prompt resolution of such
matters. Each Party further agrees to establish an automatic internal escalation
procedure relating to unresolved disputes arising under this Agreement.

Ex edite Procedures

Each Party shall promptly establish a nondiscriminatory procedure for expediting
installation and repair of facilities provided pursuant to this Agreement.

11.2
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disseminationto anyoneexceptemployeesof BellSouthandTCI with aneedto
know suchInformationandwhichemployeesagreeto beboundby thetermsof
this Section.BellSouthandTCI will usethesamestandardof careto protect
Informationreceivedas theywoulduseto protecttheir own confidentialand
proprietaryInformation.

Exception to Obligation. Notwithstanding the foregoing, there will be no

obligation on BeUSouth or TCI to protect any portion of the Information that is:

(1) made publicly available by the owner of the Information or lawfully disclosed

by a Party other than BellSouth.or TCI; (2) lawfully obtained from any source

other than the owner of the Information; or (3) previously known to the receiving

Party without an obligation to keep it confidential.

12. Assignments

Neither Party hereto may assign or otherwise transfer its rights or obligations

under this Agreement, except with the prior written consent of the other Party

hereto, which consent shall not be unreasonably withheld; provided, however,

that, so long as the performance of any assignee is guaranteed by the assignor: (i)

either Party may assign its rights and delegate its benefits, duties and obligations

under this Agreement, without the consent of the other Party, to any Affiliate of

such Party and (ii) either Party may assign its rights and delegate its benefits,

duties and obligations under this Agreement, without the consent of the other, to

any person or entity that obtains control of all or substantially all of such assigning

Party's assets, by stock purchase, asset purchase, merger, foreclosure, or

otherwise. Each Party shall notify the othe/" in writing of any such assignment.

Nothing in this Section is intended to impair the right of either Party to utilize
subcontractors.

13. Escalation Procedures

Each Party hereto shall provide the other party hereto with the names and

telephone numbers or pagers of their respective managers up to the Vice

Presidential level for the escalation of unresolved matters relating to their

performance of their duties under this Agreement. Each Party shall supplement

and update such information as necessary to facilitate prompt resolution of such

matters. Each Party further agrees to establish an automatic internal escalation

procedure relating to unresolved disputes arising under this Agreement.

14. Expedite Procedures

Each Party shall promptly establish a nondiscriminatory procedure for expediting

installation and repair of facilities provided pursuant to this Agreement.



General Terms and Conditions —Part A
Page 12

Resolution of Dis utes

Except as otherwise stated in this Agreement, the Parties agree that if-any dispute
arises as to the interpretation of any provision of this Agreement or as to the

proper implementation of this Agreement, either Party may petition the
Commission, the FCC or a court of law for resolution of the dispute. Each Party
reserves any rights it may have to seek judicial review of any ruling made by the
Commission concerning this Agreement. Furthermore, the Parties agree to carry
on their obligations under the Agreement while any dispute resolution is pending

Taxes

Definition. 'For purposes of this Section, the terms "taxes" and "fees" shall
include but not limited to federal, state or local sales, use, excise, gross receipts or
other taxes:or tax-like fees of whatever nature and however designated (including
tariff surcharges and any fees, charges or other payments, contractual or
otherwise, for the use of public streets or rtghts of way, whether designated as
franchise fees or otherwise) imposed, or sought to be imposed, on or with respect
to the services furnished hereunder or measured by the charges or payments
therefore, excluding any taxes levied on income.

Taxes and Fees Im osed Directl On Either Providin P or Purchasin P

Taxes and fees imposed on the providing Party, which are not permitted or
required to be passed on by the providing Party to its customer, shall be borne and

paid by the providing Party.

Taxes and fees imposed on the purchasing Party, which are not required to be
collected and/or remitted by the providing Party, shall be borne and paid by the
purchasing Party.

Taxes and Fees Im osed on Purchasin P But Collected And Remitted 8
Providin P

Taxes and fees imposed on the purchasing Party shall be borne by the purchasing

Party, even if the obligation to collect and/or remit such taxes or fees is placed on
the providing Party.

To the extent permitted by applicable law, any such taxes and/or fees shall be
shown as separate items on applicable billing documents between the Parties.

Notwithstanding the foregoing, the purchasing Party shall remain liable for any

such taxes and fees regardless of whether they are actually billed by the providing

Party at the time that the respective service is billed.

If the purchasing Party determines that in its opinion any such taxes or fees are not

. payable, the providing Party shall not bill such taxes or fees to the purchasing
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Resolution of Disputes

Except as otherwise stated in this Agreement, the Parties agree that ifany dispute

arises as to the interpretation of any provision of this Agreement or as to the

proper implementation of this Agreement, either Party may petition the

Commission, the FCC or a court of law for resolution of the dispute. Each Party

reserves any rights it may have to seek judicial review of any ruling made by the

Commission concerning this Agreement. Furthermore, the Parties agree to carry

on their obligations under the Agreement while any dispute resolution is pending

Taxe_._._s

Definition.: 'For purposes of this Section, the terms "taxes" and "fees" shall

include but not limited to federal, state oi' local sales, use, excise, gross receipts or

other taxes ,or tax-like fees of whatever nature and however designated (including
tariff surcharges and any fees, charges or other payments, contractual or

otherwise, for the use ofpub!ic streets or rights of way, whether designated as

franchise fees or otherwise) imposed, or sought to be imposed, on or with respect

to the services furnished hereunder or measured by the charges or payments

therefore,' excluding any taxes levied on income.

Taxes and Fees Imposed Directly On Either Providing Party or Purchasing Party.

Taxes and fees imposed on the providing Party, which are not permitted or

required to be passed on by the providing Party to its customer, shall be borne and

paid by the providing Party.

Taxes and fees imposed on the purchasing Party, which are not required to be

collected and/or remitted by the providing Party, shall be borne and paid by the
purchasing Party.

Taxes and Fees Imposed on Purchasing Party But Collected And Remitted By
Providing Party.

Taxes and fees imposed on the purchasing Party shall be borne by the purchasing

Party, even if the obligation to collect and/or remit such taxes or fees is placed on

the provid'mg Party.

To the extent permitted by applicable law, any such taxes and/or fees shall be

shown as separate items on applicable billing documents between the Parties.

Notwithstanding the foregoing, the purchasing Party shall remain liable for any

such taxes and fees regardless of whether they are actually billed by the providing

Party at the time that the respective service is billed.

If the purchasing Party determines that in its opinion any such taxes or fees are not

payable, the providing Party shall not bill such taxes or fees to the purchasing
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Party if the purchasing Party provides written certification, reasonably satisfactory
to the providing Party, stating that it is exempt or otherwise not subject to the tax
or fee, setting forth the basis therefor, and satisfying any other requirements under
applicable law. If any authority seeks to collect any such tax or fee that the
purchasing Party has determined and certified not to be payable, or any such tax or
fee that was not billed by the providing Party, the purchasing Party may contest
the same in good faith, at its own expense. In any such contest, the purchasing
Party shall promptly furnish the providing Party with copies of all filings in any
proceeding, protest, or legal challenge, all rulings issued in connection therewith,
and all correspondence between the purchasing Party and the taxing authority.

In the event that all or any portion of an amount sought to be collected must be
paid in order to contest the imposition of any such tax or fee, or to avoid the
existence of a lien on the assets of the prcviding Party during the pendency of
such contest, the purchasing Party shall be responsible for such payment and shall
be entitled to the benefit of any refund or recovery.

If it is ultimately determined that any additional amount of such a tax or fee is due
to the imposing authority, the purchasing Party shall pay such additional amount,
including any interest and penalties thereon.

Notwithstanding any provision to the contrary, the purchasing Party shall protect,
indemnify and hold harmless (and defend at the purchasing Party's expense) the
providing Party &om.and against any such tax or fee, .interest or penalties thereon,
or other charges or payable expenses (including reasonable attorney fees) with

respect thereto, which are incurred by the providing Party in connection with any
claim for or contest of any such tax or fee.

Each Party shall notify the other Party in writing of any assessment, proposed
assessment or other claim for any additional amount of such a tax or fee by a
taxing authority; such notice to be provided, if possible, at least ten (10)days prior
to the date by which a response, protest or other appeal must be filed, but in no
event later than thirty (30) days after receipt of such assessment, proposed
assessment or claim.

Taxes and Fees Im osed on Providin P But Passed On To Purchasin P

Taxes and fees imposed on the providing Party, which are permitted or required to
be passed on by the providing Party to its customer, shall be borne by the

purchasing Party.

To the extent permitted by applicable law, any such taxes and/or fees shall be
shown as separate items on applicable billing documents between the Parties.

Notwithstanding the foregoing, the purchasing Party shall remain liable for any

such taxes and fees regardless of whether they are actually billed by the providing
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Partyif the purchasingPartyprovideswrittencertification,reasonablysatisfactory
to theproviding Party,statingthatit is exemptor otherwisenotsubjectto thetax
or fee,settingforth thebasistherefor,andsatisfyinganyotherrequirementsunder
applicablelaw. If anyauthorityseeksto collectanysuchtax or feethatthe
purchasingPartyhasdeterminedandcertifiednot to bepayable,or anysuchtax or
feethatwasnotbilled by theprovidingParty,thepurchasingPartymaycontest
thesamein goodfaith, atits own expense.In anysuchcontest,thepurchasing
Partyshallpromptly furnishtheprovidingPartywith copiesof all filings in any
proceeding,protest,or legalchallenge,all rulingsissuedin connectiontherewith,
andall correspondencebetweenthepurchasingPartyandthetaxingauthority.

In theeventthat all or anyportionof anamountsoughtto becollectedmustbe
paid in orderto contestthe impositionof anysuchtax or fee,or to avoidthe
existenceof a lien on theassetsof theprcvidingPartyduringthependencyof
suchcontest,thepurchasingPartyshallberesponsiblefor suchpaymentandshall
beentitledto thebenefitof anyrefundor recovery.

If it is ultimately determinedthatanyadditionalamountof suchatax or fee is due
to theimposingauthority,thepurchasingPartyshallpaysuchadditionalamount,
includinganyinterestandpenaltiesthereon.

Notwithstandinganypro'_isionto thecontrary,the purchasingParty shall protect,

indemnify and hold harmless (and defend at the purchasing Party's expense) the

providing PaW from ,and against any such tax or fee, ,interest or penalties thereon,

or other charges or payable expenses (including reasonable attorney fees) with

respect thereto, which are incurred by the providing Party in connection with any

claim for orcontest of any such tax or fee.

Each Party shal! notify the other Party in writing of any assessment, proposed

assessment or other claim for any additional amount of such a tax or fee by a

taxing authority; such notice to be provided, if possible, at least ten (10) days prior

to the date by which a response, protest or other appeal must be filed, but in no

event later than thirty (30) days after receipt of such assessment, proposed

assessment or claim.

Taxes and Fees Imposed on Providin¢ Party But Passed On To Purchasin_ Party.

Taxes and fees imposed on the providing Party, which are permitted or required to

be passed on by the providing Party to its customer, shall be borne by the

purchasing Party.

To the extent permitted by applicable law, any such taxes and/or fees shall be

shown as separate items on applicable billing documents between the Parties.

Notwithstanding the foregoing, the purchasing Party shall remain liable for any

such taxes and fees regardless of whether they are actually billed by the providing
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Party at the time that the respective service is billed. The Parties agree to use best
efforts to bill taxes promptly.

If the purchasing Party disagrees with the providing Party's determination as to
the application or basis for any such tax or fee, the Parties shall consult with
respect to the imposition and billing of such tax or fee. Notwithstanding the
foregoing, the providing Party shall retain ultimate responsibility for determining
whether and to what extent any such taxes or fees are applicable, and the
purchasing Party shall abide by such determination and pay such taxes or fees to
the providirig Party. Both Parties shall retain the right to contest the imposition
of such taxes and fees. However, the Party contesting the imposition of such taxes
and fees shall bear the resulting expense.

In the event that all or any portion of an amount sought to be collected must be
paid in order to contest the imposition of any such tax or fee, or to avoid the
existence of a lien on the assets of the providing Party during the pendency of
such contest, the purchasing Party shall be responsible for such payment and shall
be entitled to the benefit of any refund or recovery.

If it is ultimately determined that any additional amount of such a t'ax or fee is due
to the imposing authority, the purchasing Party shall pay such additional amount,
including any interest and penalties thereon.

Notwithstanding any provision to the contrary, the purchasing Party shall protect
indemnify and hold harmless (and defend at-the purchasing Party' s 'expense) the
providing Party &om and against any such tax or fee, interest or penalties thereon,
or other reasonable charges or payable expenses (including reasonable attorney
fees) with respect thereto, which are incurred by the providing Party-in connection
with any claim for or contest of any such tax or fee.

Each Party shall notify the other Party in writing of any assessment, proposed
assessment or other claim for any additional amount of such a tax or fee by a
taxing authority; such notice to be provided, if possible, at least ten (10)days prior
to the date by which a response, protest or other appeal must be filed, but in no
event later than thirty (30) days after receipt of such assessment, proposed
assessment or claim.

Mutual Coo eration. In any contest of a tax or fee by one Party, the other Party
shall cooperate fully by providing records, testimony and such additional
information or assistance as may reasonably be necessary to pursue the contest.
Further, the other Party shall be reimbursed for any reasonable and necessary out-
of-pocket copying and travel expenses incurred in assisting in such contest.

'Network Maintenance and Mana ement
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Partyat thetime thattherespectiveserviceis billed. ThePartiesagreeto usebest
effortsto bill taxespromptly.

If thepurchasingPartydisagreeswith the providingParty'sdeterminationasto
theapplicationorbasisfor anysuchtax or fee,thePartiesshall consultwith
respectto theimpositionandbilling of suchtax or fee.Notwithstandingthe
foregoing,theprovidingPartyshallretainultimateresponsibilityfor determining
whetherandto whatextentanysuchtaxesor feesareapplicable,andthe
purchasingPartyshallabideby suchdeterminationandpaysuchtaxesor feesto
theprovidirlgParty. Both Partiesshall retaintheright to contestthe imposition
of suchtaxesandfees.However,thePartycontestingtheimpositionof suchtaxes
andfeesshallbeartheresultingexpense.

In theeventthatall or anyportionof anamountsoughtto becollectedmustbe
paidin o_derto contestthe impositionof anysuchtax or fee,or to avoidthe
existenceof a lienon theassetsof theprovidingPartyduring thependencyof

_suchcontest,thepurchasing.Partyshallbe responsiblefor suchpaymentandshall
beentitledto thebenefitof anyrefundor recovery.

If it is ultimatelydeterminedthatanyadditionalamountof suchatax or feeis due
to theimposingauthority,thepurchasingPartyshallpay suchadditionalamount,
including.anyinterestandpenaltiesthereon.

Notwithstandinganyprovisionto thecontrary,thepurchasingPartyshallprotect
indemnify andholdharmless(anddefendat-thepurchasingParty's:expense)the
providing.Partyfrom andagainst'anysuchtax or fee,interestorpenaltiesthereon,
or otherreasonablechargesor payableexpenses(includingreasonableattorney
fees)with respectthereto,whichaceincurredbytheprovidingParty_inconnection
with anyclaimfor or contestof anysuchtax or fee.

EachPartyshallnotify theotherPartyin writing of anyassessment,proposed
assessmentor otherclaimfor anyadditionalamountof suchatax or feeby a
taxingauthority,suchnoticetobeprovided,if possible,at leastten (10)daysprior
to thedateby whicha response,protestor otherappealmustbe filed,but in no
eventlaterthanthirty (30)daysafterreceiptof suchassessment,proposed
assessmentor claim.

Mutual Cooperation. In any contest of a tax or fee by one Party, the other Party

shall cooperate fully by providing records, testimony and such additional

information or assistance as may reasonably be necessary to pursue the contest.

Further, the other Party shall be reimbursed for any reasonable and necessary out-

of-pocket copying and travel expenses incurred in assisting in such contest.

17. Network Maintenance and Management
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The Parties shall work cooperatively to implement this Agreement. I he Parties
shall exchange appropriate information (e.g. , maintenance contact numbers,
network information, information required to comply with law enforcement and
other security agencies of the Government, etc.) as reasonably required to
implement and perform this Agreement.

Each Party hereto shall design, maintain and operate their respective networks as
necessary to ensure that the other Party hereto receives service quality which is
consistent with generally accepted industry standards at least at parity with the
network service quality given to itself, its Affiliates, its End Users or any other
Telecommunications Carrier.

Neither Party shall use any service or facility provided under this Agreement in a
manner that impairs the quality of service to other Telecommunications Carriers'
or to either Party's En'd Users. Each Party will provide the other Party notice of
any such impairment at the earliest practicable time.

BellSouth agrees to provide'TCI prior notice consistent with applicable FCC rules
and the Act of changes in the information necessary for the transmission and
routing of services using BellSouth's facilities or networks, as well as other
changes that affect the interoperability of those respective facilities and networks.
This Agreement is not intended to limit BellSouth's ability to upgrade its network
through the incorporation of new equipmerit, new software or otherwise so long as
such upgrades are not inconsistent with BellSouth's obligations to TCI under the
terms of this Agreement.

Chan es In Subscriber Carrier Selection

Both Parties hereto shall apply all of the principles set forth in 47 C.F.R.
$ 64.1100to the process for End User selection of a primary Local Exchange
Carrier. BellSouth shall not require a disconnect order Rom an TCI Customer or
another LEC in order to process an TCI order for Resale Service for an TCI End
User. Until the FCC or the Commission adopts final rules and procedures
regarding a Customer's selection of a primary Local Exchange Carrier, unless
already done so, TCI shall deliver to BellSouth a Blanket Representation of
Authorization that applies to all orders submitted by TCI under this Agreement
that require a primary Local Exchange Carrier change. Both Parties hereto shall
retain on file all applicable documentation of authorization, including letters of
authorization, relating to their End User's selection as its primary Local Exchange
Carrier, which documentation shall be available for inspection by the other Party
hereto upon reasonable request during normal business hours.

If an End User denies authorizing a change in his or her primary Local Exchange
Carrier selection to a different local exchange carrier ("Unauthorized Switching" ),
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The Parties shall work cooperatively to implement this Agreement. The Parties

shall exchange appropriate information (e.g., maintenance contact numbers,

network information, information required to comply with law enforcement and

other security agencies of the Government, etc.) as reasonably required to

implement and perform this Agreement.

Each Party hereto shall design, maintain and operate their respective networks as

necessary to ensure that the other Party hereto receives service quality which is

consistent with generally accepted industry standards at least at parity with the

network service quality given to itself, its Affiliates, its End Users or any other
Telecommunications Carrier.

Neither Party shall use any service or facility provided under this Agreement in a

manner that impairs the quality of service to other Telecommunications Carriers'

or to either Party's End Users. Each Party will provide the other Party notice of

any such impairment at the earliest practicable time.

BellSouth agrees to provide'TCI prior notice consistent with applicable FCC rules

and the Act of changes in the information necessary for the transmission and

routing of services using BellSouth's facilities or networks, as well as other

changes that affect the interoperability of those respective facilities and networks.

This Agreement is not intended to limit Bell South's ability to upgrade its network

through the incorporation of new equipment, new sofb,vare or otherwise so long as

such upgrades are not inconsistent With BellSouth's Obligations to TCI under the .....

terms of this Agreement. _,

Changes In Subscriber Carrier Selection
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Both Parties hereto shall apply all of the principles set forth in 47 C.F.R.

§ 64.1100 to the pr6cess for End User selection of a primary Local Exchange

Carrier. BellSouth shall not require a disconnect order from an TCI Customer or

another LEC in order to process an TCI order for Resale Service for an TCI End

User. Until the FCC or the Commission adopts final rules and procedures
regarding'a Customer's selection of a pdmary Local Exchange Carrier, unless

already done so, TCI shall deliver to BellSouth a Blanket Representation of

Authorization that applies to all orders submitted by TCI under this Agreement

that require a primary Local Exchange Carrier change. Both Parties hereto shall

retain on file all applicable documentation of authorization, including letters of

authorization, relating to their End User's selection as its primary Local Exchange

Carrier, which documentation shall be available for inspection by the other Party

hereto upon reasonable request during normal business hours.

If an End User denies authorizing a change in his or her primary Local Exchange

Carrier selection to a different local exchange carrier ("Unauthorized Switching"),



General Terms and Conditions —Part A
Page 16

the Party receiving the End User complaint shall switch or caused to be switched
that End User back to his preferred carrier in accordance with Applicable Law.

Force iMa'cure

In the event performance of this Agreement, or any obligation hereunder, is either
directly or indirectly prevented, restricted, or interfered with by reason of fire,
flood, earthquake or like acts of God, wars, revolution, civil commotion,
explosion, acts of public enemy, embargo, acts of the government in its sovereign
capacity, labor difficulties, including without limitation, strikes, slowdowns,
picketing, or boycotts, unavailability of equipment from vendor, changes
requested by Customer, or any other circumstances beyond the reasonable control
and without the fault or negligence of the Party affected, the Party affected, upon
giving prompt notice to the other Party, shall be excused &om such performance
on a day-to-day basis to the extent of such prevention, restriction, or interference
(and the other Party shall likewise be excused from performance of its obligations
on:a day-to-day basis until the delay, restriction or interference has ceased);
provided however, that the Party so affected shall use diligent efforts to avoid or
remove such causes of non-performance and both Parties shall proceed whenever
such causes are removed or cease.

Year 2QQQ Com liance

Each Party warrants that it has implemented a program the goal of which is to
ensure that all software, hardware and related materials (collectively called
"Systems" ) delivered, connected with BellSouth or supplied in the furtherance of
the terms and conditions specified in this Agreement: (i) will record, store,
process and display calendar dates falling on or after January 1, 2000, in the same
manner, and with the same functionality as such sofbvare records, stores,
processes and calendar dates falling on or before December 31, 1999; and (ii)
shall include without limitation date data century recognition, calculations that
accommodate same century and multicentury formulas and date values, and date
data interface values that reflect the century.

Modification of A reement

BellSouth shall make available, pursuant to 47 USC $ 252(i) and the FCC rules and

regulations regarding such availability, to TCI at the same rates and terms and

conditions of any interconnection, service, or network element provided under any

other agreement filed and approved pursuant to 47 USC $ 252. The adopted

interconnection, service, or network element and agreement shall apply to the same

states as such other agreement and for the identical term of such other agreement.

IfTCI changes its name or makes changes to its identity due to a merger,

acquisition, transfer or any other reason, it is the responsibility ofTCI to notify
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thePartyreceivingtheEndUsercomplaintsl_allswitchor causedto beswitched
thatEndUserbackto hispreferredcarderin accordancewith ApplicableLaw.

19.

20.

21.

21.1

21.2

Force Maieure

In the event performance of this Agreement, or any obligation hereunder, is either

directly or indirectly prevented, restricted, or interfered with by reason of fire,

flood, earthquake or like acts of God, wars, revolution, civil commotion,

explosion, acts of public enemy, embargo, acts of the government in its sovereign

capacity, labor difficulties, including without limitation, strikes, slowdowns,

picketing, or boycotts, unavailability of equipment from vendor, changes

requested by Customer, or any other circumstances beyond the reasonable control

and without the fault or negligence of the Party affected, the Party affected, upon

giving prompt notice to the other Party, shall be excused from such performance

on a day-to-day basis to the extent of such prevention, restriction, or interference

(and the other Party shall likewise be excused from performance of its obligations
on :a day-to-day basis until tlae delay, restriction or interference has ceased);

provided however, that the Party so affected shall use diligent efforts to avoid or

remove such causes of non-performance and both Parties shall proceed whenever
such causes are removed or cease.

Year 2000 Compliance

Each Party warrants that it has implemented a program the goal of which is to

ensure that all software, hardware and related materials (collectively called

"Systems") delivered, connected with BellS0uth or supplied in the furtherance of

the terms and conditions specified in this Agreement: (i) will record, store,

process and display calendar dates falling on or after January 1, 2000, in the same

manner, and with the same functionality as such soflnvare records, stores,

processes and calendar dates falling on or before December 31, 1999; and (ii)

shall include without limitation date data century recognition, calculations that

accommodate same century and multicentury formulas and date values, and date

data interface values that reflect the century.

Modification of Agreement

BellSouth shall make available, pursuant to 47 USC § 252(i) and the FCC rules and

regulations regarding such availability, to TCI at the same rates and terms and

conditions of any interc0nnection, service, or network element provided under any

other agreement filed and approved pursuant to 47 USC § 252. The adopted

intercormection, service, or network element and agreement shall apply to the same

states as such other agreement and for the identical term of such other agreement.

If TCI changes its name or makes changes to its identity due to a merger,

acquisition, transfer or any other reason, it is the responsibility of TCI to notify
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BellSouth of said change and request that an amendment to this Agreement, if
necessary, be executed to reflect said change.

21.3 No modification, amendment, supplement to, or waiver of the Agreement or any of
its provisions shall be effective and binding upon the Parties unless it is made in

writing and duly signed by the Parties.

21.4 Execution of this Agreement by either Party does not confirm or infer that the

executing Party agrees with any decision(s) issued pursuant to the

Telecommunications Act of 1996 and the consequences of those decisions on

specific language in this Agreement. Neither Party waives its rights to appeal or

otherwise challenge any such decision(s) and each Party reserves all of its rights to

pursue any and all legal and/or equitable remedies, including appeals of any such

decision(s).

21.5 In the event that any effective legislative, regulatory, judicial or other legal action

materially affects any material terms of this Agreement, or the ability ofT(;I or

BellSouth to perform any material terms of this Agreement, TCI or BellSouth may,

on Meen (15)business days' written notice require that such terms be renegotiated,

and the Parties shall renegotiate in good faith such mutually acceptable new terms as

may be required. In the event that such new terms are not renegotiated within forty-

five (45) business days after such notice, the Dispute may be referred to the Dispute

Resolution procedure set forth in Section 12.- In the event that the Parties reach

agreement as to the new terms consistent with the above, the Parties agree to make

the effective date of such amendment retroactive to the effective date of such Order

consistent with this section, unless otherwise stated in the relevant Order.

22. Waive ra

A failure or delay of either Party to enforce any of the provisions hereof, to exercise

any option which is herein provided, or to require performance of any of the

provisions hereof shall in no way be construed to be a waiver of such provisions or

options, and each Party, notwithstanding such failure, shall have the right thereafter

to insist upon the specific performance of any and all of the provisions of this

Agreement.

23. ~e' ' L

This Agreement shall be governed by, and construed and enforced in accordance

with, the laws of the state of Georgia.

21.3

21.4

21.5
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BellSouthof saidchangeandrequestthatanamendmentto thisAgreement,if
necessary,beexecutedto reflectsaidchange.

Nomodification,amendment,supplementto,orwaiverof theAgreementor anyof
its provisionsshallbeeffectiveandbindinguponthePartiesunlessit is madein
writing anddulysignedbytheParties.

Executionof thisAgreementby eitherPartydoesnotconfirmor infer thatthe
executingPartyagreeswithanydecision(s)issuedpursuantto the
TelecommunicationsActof 1996andtheconsequencesof thosedecisionson
specificlanguagein thisAgreement.NeitherPartywaivesitsfightsto appealor
otherwisechallengeanysuchdecision(s)andeachPartyreservesall of its fightsto
pursueanyandall legaland/orequitableremedies,includingappealsof anysuch
-deciSion(s). '

In theeventthatanyeffectivelegislative,regulatory,judicial orotherlegalaction
materiallyaffectsanymateria.1termsof thisAgreement,or theabilityof TCI or
BellSouthto performanymaterialtermsof thisAgreement,TCI orBellSouthmay,
on fifteen(15)businessdays'writtennoticerequirethatsuchtermsberenegotiated,
andthePartiesshallrenegotiatein goodfaithsuchmutuallyacceptablenewtermsas
mayberequired. In theeventthatsuchnewtermsarenotrenegotiatedwithin forty-
five (45)businessdaysaftersuchnotice,theDisputemaybereferredto theDispute
Resolutionproceduresetforthin Section12.-In theeventthatthePartiesreach
agreementasto thenewtermsconsistentwith theabove,thePartiesagreeto make
theeffectivedateof suchamendmentretroactiveto theeffectivedateof suchOrder
consistentwith thissection,unlessotherwisestatedin therelevantOrder.

22.

23.

Waivers

A failure or delay of either Party to enforce any of the provisions hereof, to exercise

any option which is herein provided, or to require performance of any of the

provisions hereof shall in no way be construed to be a waiver of such provisions or

options, and each Party, notwithstanding such failure, shall have the right thereafter

to insist upon the specific performance of any and all of the provisions of this

Agreement.

Governine Law

This Agreement shall be governed by, and construed and enforced in accordance

with, the laws of the state of Georgia.
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24 Arm's Len th Ne otiations

This Agreement was executed after arm's length negotiations between the

undersigned Parties and reflects the conclusion of the undersigned that this

Agreement is in the best interests of all Parties.

25. Notices

25. 1 Every notice, consent, approval, or other communications required or
contemplated by this Agreement shall be in writing and shall be delivered in

person or given by postage prepaid mail, addressed to:

BellSouth Telecommunications, Inc.

CLEC Account Team
9"Floor
600 North 19'" Street
Birmingham, Alabama 35203

General Attorney - COU
Suite 4300
675 W. Peachtree St.
Atlanta, GA 30375

24.

25.

25.1
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Arm's Length Negotiations

This Agreement was executed after ann's length negotiations between the

undersig-ned Parties and reflects the conclusion of the undersigned that this

Agreement is in the best interests of all Parties.

Notices

Every notice, consent, approval, or other communications required or

contemplated by this Agreement shall be in writing and shall be delivered in

person or given by postage prepaid mail, addressed to:

BellSouth Telecommunications, _Inc.

CLEC Account Team

9 th Floor

600 North 19 th Street

Birmingham, Alabama 35203

and

General Attorney - COU
Suite 4300

675 W. Peachtree St.

Atlanta, GA 30375
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TriVergent Communications Inc.

TriVergent Communications, Inc.
Suite 303
200 North Main Street
Greenville, SC 29601

Hamilton E. Russell, III
Executive Vice President of Regulatory Affairs
TriVergent Communications, Inc.
Suite 303
200 North Main Street
Greenyille, SC 29601
e-mail address: brusse11@trivergent. corn
Phone: 864-331-7323
Facsimile: 864-331-7144

and

Riley Murphy, Esq.
General Counsel
TriVergent Communications, Inc.
Suite 303
200 North Main Street
Greenville, SC 29601
e-mail address; rmurphy@trivergent. corn
Phone: 864-331-7318
Facsimile: 864-331-7146

or at such other address as the intended recipient previously shall have designated

by written notice to the other Party.

Where specifically required, notices shall be by certified or registered mail.
Unless otherwise provided in this Agreement, notice by mail shall be effective on
the date it is officially recorded as delivered by return receipt or equivalent, and in
the absence of such record of delivery, it shall be presumed to have been delivered
the fifth day, or next business day after the fifth day, after it was deposited in the
mails.

BellSouth shall provide TCI notice via Internet posting of price changes and of
changes to the terms and conditions of services available for resale.

Relationshi of Parties

25.2

25.3
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TriVergent Communications, Inc.

TriVergent Communications, Inc.

Suite 303

200 North Main Street

Greenville, SC 29601

Hamilton E. Russell, III

Executive Vice President of Regulatory Affairs

TriVergent Communications, Inc.
Suite 303

200 North Main Street

Greenville, SC 29601

e-mail address: brussell@trivergent.com

Phone: 864-331-7323

Facsimile: 864-331-7144

and

Riley Murphy, Esq.
General Counsel

TriVergent Communications, Inc.
Suite 303

200 North Main Street

Greenville, SC 29601

e-mail address: rmurphy@trivergent.com

Phone: 864-331-7318

Facsimile: 864-331-7146

or at such other address as the intended recipient previously shall have designated

by written notice to the other Party.

Where specifically required, notices shall be by certified or registered mail.

Unless otherwise provided in this Agreement, notice by mail shall be effective on

the date it is officially recorded as delivered by return receipt or equivalent, and in

the absence of such record of delivery, it shall be presumed to have been delivered

the fifth day, or next business day after the fifth day, after it was deposited in the

mails.

BellSouth shall provide TCI notice via Intemet posting of price changes and of

changes to the terms and conditions of services available for resale.

26. Relationship of Parties
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This Agreement shall not establish, be interpreted as establishing, or be used by
either Party to establish, or to represent their relationship as any form of agency,
partnership or joint venture. Neither Party shall have any authority to bind the
other or to act as an agent for the other unless written authority, separate form this
Agreement, is provided. Nothing in this Agreement shall be construed as
providing for the sharing of profits or losses arising out of the efforts of either or
both of the Parties. Nothing herein shall be construed as making either Party
responsible or liable for the obligations and undertakings of the other Party.

Third Party Beneficiaries

This Agreement does not provide, and shall not be construed to provide, third

parties with any benefit, remedy, claim, liability, reimbursement, cause of action,
or other privilege.

28. Coo eration on Preventin End User Fraud

The Parties agree to cooperate fully with one another to investigate, minimize,
prevent, and take corrective action in cases of fraud.

29. Good Faith Performance

In the performance of their obligations under this Agreement the Parties will act in

good faith and consistently with the intent of the Act. Where notice, approval or
similar action by a Party is permitted or required by any provision of this
Agreement (including without limitation, the obligation of the Parties to further

negotiate the resolution of new or open issues under this Agreement), such action
will not be unreasonably delayed, withheld or conditioned.

30. Inde cadent Contractors

Each Party is an independent contractor, and has and hereby retains the right to
exercise full control of and supervision over its own performance of its
obligations under this Agreement, and retains full control over the employment,

direction, compensation and discharge of its employees assisting in the

performance of such obligations. Each Party shall be solely responsible for all

matters relating to payment of such employees, including compliance with social

security taxes, withholding taxes and all other regulations governing such matters.

Subject to the limitations on liability and except as otherwise provided in this

Agreement, each Party shall be responsible for (i) its own acts and performance of
all obligations imposed by Applicable Law in connection with its activities, legal

status and property, real or personal and, (ii) the acts of its own Af61iates,

employees, agents and contractors during the performance of the Party' s

obligations hereunder.

31. Subcontractin

27.

28.

29.

'!

'30.

:(
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This Agreement shall not establish, be interpreted as establishing, or be used by

either Party to establish, or to represent their relationship as any form of agency,

partnership or joint venture. Neither Party shall have any authority to bind the

other or to act as an agent for the other unless written authority, separate form this

Agreement, is provided. Nothing in this Agreement shall be construed as

providing for the sharing of profits or losses arising out of the efforts of either or

both of the Parties. Nothing herein shall be construed as making either Party

responsible or liable for the obligations and undertakings of the other Party.

Third Party Beneficiaries

This Agreement does not provide, and shall not be construed to provide, third

parties with any benefit, remedy, claim, liability, reimbursement, cause of action,

or other privilege.

Cooperation on Preventing End User Fraud

The Parties agree to cooperate fully with one another to investigate, minimize,

prevent, and take corrective action in cases of fraud.

Good Faith Performance

In the performance of their obligations under this Agreement the Parties will act in

good faith and consistently with the intent of the Act. Where notice, approval or

similar action by a Party is permitted or required by any provision of this

Agreement (including without limitation, the Obligation of the Parties to further

negotiate the resolution of new or open issues under this Agreement), such action

will not be unreas6nably delayed, withheld or conditioned.

Independent Contractors

Each Party is an independent contractor, and has and hereby retains the right to

exercise full control of and supervision over its own performance of its

obligations under this Agreement, and retains full :control over the employment,

direction, compensation and discharge of its employees assisting in the

performance of such obligations. Each Party shall be solely responsible for all

matters relating to payment of such employees, including compliance with social

security taxes, withholding taxes and all other regulations governing such matters.

Subject to the limitations on liability and except as otherwise provided in this

Agreement, each Party shall be responsible for (i) its own acts and performance of

all obligations imposed by Applicable Law in connection with its activities, legal

status and property, real or personal and, (ii) the acts of its own Affiliates,

employees, agents and contractors during the performance of the Party's

obligations hereunder.

31. Subcontracting
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If any obligation is performed through a subcontractor each Party shall remain
fully responsible for the performance of this Agreement in accordance with its
terms, including any obligations either Party performs through subcontractors, and
each Party shall be solely responsible for payments due the Party's subcontractors.
No contract, subcontract or other Agreement entered into by either Party with any
third party in connection with the provision of any facilities or services provided
herein, shall provide for any indemnity, guarantee or assumption of liability by, or
other obligation of, the other Party to this Agreement with respect to such
arrangement, except as consented to in writing by the other Party. No
subcontractor shall be deemed a third party beneficiary for any purposes under this
Agreement. Any subcontractor who gains access to CPNI or Confidential
Information covered by this Agreement shall be required by the subcontracting
Party to protect such CPNI or Confidential Information to the same extent that the
subcontracting Party is required to protect the san e under the terms of this
Agreement.

32. Sever abili

If any term, condition or provision of this Agreement is held to be invalid or
unenforceable for any reason, such invalidity or unenforceability shall not
invalidate the entire Agreement, unless such construction would be unreasonable.
The Agreement shall be construed as if it did not contain the invalid or
unenforceable provision or provisions, and the rights and obligations of each Party
shall be construed and enforced accordingly. Provided, however, that in the event
such invalid or unenforceable provision or provisions are essential elements of
this Agreement and substantially impair the rights or:obligations of either Party,
the Parties shall promptly negotiate a replacement provision or provisions. If
impasse is reached, the Parties will resolve said impasse under the dispute
resolution procedures set forth in Section 13.

33. Survival of Obli ations

Any liabilities or obligations of a Party for acts or omissions prior to the
cancellation or termination of this Agreement, and any obligation of a Party under
the provisions regarding indemnification, Confidential Information, limitations on
liability, and any other provisions of this Agreement which, by their terms are
contemplated to survive (or to be performed after) termination of this Agreement,
shall survive cancellation or termination thereof.

34. Custoiner In uiries

34.1 Each Party shall refer all questions regarding the other Party's services or products
directly to the other Party at a telephone number specified by that Party.

34.2 Each Party shall ensure that each of their representatives who receive inquiries
regarding the other Party's services: (i) provide the numbers described in Section
46.1 to callers who inquire about the other Party's services or products, and (ii) do

32.

33.

34.

34.1

34.2
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If any obligation is performed through a subcontractor, each Party shall remain

fully responsible for the performance of this Agreement in accordance with its

terms, including any obligations either Party performs through subcontractors, and

each Party shall be solely responsible for payments due the Party's subcontractors.

No contract, subcontract or other Agreement entered into by either Party with any

third party in connection with the provision of any facilities or services provided

herein, shall provide for any indemnity, guarantee or assumption of liability by, or

other obligation of, the other Party to this Agreement with respect to such

arrangement, except as consented to in writing by the other Party. No

subcontractor shall be deemed a third party beneficiary for any purposes under this

Agreement. Any subcontractor who gains access to CPNI or Confidential

Information covered by this Agreement shall be required by the subcontracting

Party to protect such CPNI or Confidential Information to the same extent that the

subcontracting Party is required to protect the same under the terms of this

Agreemer/t.

Severability

If any term, condition or provision of this'Agreement is held to be invalid or

unenforceable for any reason, such invalidity or unenforceability shall not

invalidate the entire Agreement, unless such construction would be unreasonable.

The Agreement shall be construed as if it did not contain the invalid or

unenforceable provision or provisions, and the fights and obligations of each Party

shall be construed and enforced accordingly. Provided, however, that in the event .............

such invalid or unenforceable provision or provisions are essential elements of

this Agreement and substantially impair the rights or Obligations of either Party,

the Parties sh_ll promptly negotiate a replacement provision or provisions. :If

impasse is reached, the Parties will resolve said impasse under the dispute

resolution procedures set forth in Section 13.

Survival of Obligations

Any liabilities or obligations of a Party for acts or omissions prior to the

cancellation or termination of this Agreement, and any obligation of a Party under

the provis.ions regarding indemnification, Confidential Information, limitations on

liability, and any other provisions of this Agreement which, by their terms are

contemplated to survive (or to be performed after) termination of this Agreement,
shall survive cancellation or termination thereof.

Customer Inquiries

Each Party shall refer all questions regarding the other Party's services or products

directly to the other Party at a telephone number specified by that Party.

Each Party shall ensure that each of their representatives who receive inquiries

regarding the other Party's services: (i) provide the numbers described in Section

46.1 to callers who inquire about the other Party's services or products, and (ii) do
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not in any way disparage or discriminate against the other Party or its products or
services.

35. Com llance with A licable Law

35.1 Each Party shall comply at its own expense with all applicable federal, state, and
local statutes, laws, rules, regulations, codes, effective orders, decisions,
injunctions, judgments, awards and decrees that relate to its obligations under this
Agreement. Nothing in this Agreement shall be construed as requiring or
permitting either Party to contravene any mandatory requirement of Applicable
Law, and nothing herein shall be deemed to prevent either Party from recovering
its cost or otherwise billing the other Party for compliance with the Order to the
extent required or permitted by the term of such Order.

35.2 Each Party shall be responsible for obtaining and keeping in effect all approvals
from, and rights granted by, governmental authorities, building and property
owners, other carriers, and any other persons that may be required in connection
with the performance of its obligations under this Agreement. Each Party shall
reasonably cooperate with the other Party in obtaining and maintaining any
required approvals and rights for which such Party is responsible.

Labor Relations

Each Party shall be responsible for labor relations with its own employees, Each
Party agrees to notify the other Party as soon as practicable whenever such Party
has knowledge that a labor dispute concerning its employees is delaying or
threatens to delay such Party's timely performance of its obligations under this
Agreement and shall endeavor to minimize impairment of service to the other
Party (by using its management personnel to perform work or by other means) in
the event of a labor dispute to the extent permitted by Applicable Law.

37. Com liance with the Communications Law Enforcement Act of 1994
"CALEA"

Each Party represents and warrants that any equipment, facilities or services
provided to the other Party under this Agreement comply with CALEA. Each
Party shall indemnify and hold the other Party harmless f'rom any and all penalties
imposed upon the other Party for such other Party's noncompliance, and shall at

the non-compliant Party's sole cost and expense, modify or replace any

equipment, facilities or services provided to the other Party under this Agreement

to ensure that such equipment, facilities and services fully comply with CALEA.

38. Arm's Len h Ne otiations

This Agreement was executed after arm's length negotiations between the

undersigned Parties and reflects the conclusion of the undersigned that this

Agreement is in the best interests of all Parties.

35.

35.1

35.2

36.

37.

38.
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not in anywaydisparageor discriminateagainsttheotherPartyor its productsor
services.

Compliance with Applicable Law

Each Party shall comply at its own expense with all applicable federal, state, and

local statutes, laws, rules, regulations, codes, effective orders, decisions,

injunctions, judgments, awards and decrees that relate to its obligations under this

Agreement. Nothing in this Agreement shall be construed as requiring or

permitting either Party to contravene arty mandatory requirement of Applicable

Law, and nothing herein shall be deemed to prevent either Party from recovering

its cost or otherwise billing the other Party for compliance with the Order to the

extent required or permitted by the term of such Order.

Eacil Party shall be responsible for obtaining and keeping in effect all approvals

from, and rights granted by, governmental authorities, building and property

owners, other carriers, and any other persons that may be required in connection

with the performance of its obligations under this Agreement. Each Party shall

reasonably cooperate with the other Party in obtaining and maintaining any

required approvals and rights for which such Party is responsible.

Labor Relations

Each Party shall be responsible for labor relations with its own employees. Each

Party agrees to notify the other Party as soon as practicable whenever such Party

has knowledge that a labor dispute concerning its employees is delaying or

threatens to delay such Party's timely performance of its obligations under this

Agreement and shall endeavor to minimize_impairment of service to the other

Party (by using its management personnel to perform work or by other means) in

the event of a labor dispute to the extent permitted by Applicable Law.

Compliance with the Comm.nlcations Law Enforcement Act of 1994

("CALEA")

Each Party represents and warrants that any equipment, facilities or services

provided to the other Party under this Agreement comply with CA.LEA. Each

Party shall indemnify and hold the other Party harmless from any and all penalties

imposed upon the other Party for such other Party's noncompliance, and shall at

the non-compliant Party's sole cost and expense, modify or replace any

equipment, facilities or services provided to the other Party under this Agreement

to ensure that such equipment, facilities and services fully comply with CALEA.

Arm's Length Nelzotiations

This Agreement was executed after arm's length negotiations between the

undersigned Parties and reflects the conclusion of the undersigned that this

Agreement is in the best interests of all Parties.
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39. Rule of Construction

No rule of construction requiring interpretation against the drafting Party hereof
shall apply in the interpretation of this Agreement.

40. Headin s of No Force or Effect

The headings of Articles and Sections of this Agreement are for convenience of
reference only, and shall in no way define, modify or restrict the meaning or
interpretation of the terms or provisions of this Agreement.

41. Multi le Counter arts

This Agreement may be executed multiple counterparts, each of which shall be
deemed an original, but all of which shall together constitute but one and the same
document.

42. Im lementation of A reement

IfTCI is a facilities based provider or a facilities based and resale provider, this
section shall apply. Within 60 days of the execution of this Agreement or within
30 days of TCI placing its first order, whichever is later, the Parties will adopt a
schedule for the implementation of the Agreement. The schedule shall state with
specificity time frames for submission of including but not limited to, network

design, interconnection points, collocation arrangement requests, pre-sales testing
and full operational time frames for the business and residential markets. An
implementation template to be used for the implementation schedule is contained
in Attachment 10 of this Agreement.

43. Additional Fair Com etition Re uiremeats

43.1 In the event that either Party transfers facilities or other assets to an Affiliate
which are necessary to comply with its obligations under this Agreement, the

obligations hereunder shall survive and transfer to such Affiliate.

43.2 BellSouth shall allow local exchange customers of TCI to select BellSouth
for the provision of intraLATA toll services on a nondiscriminatory basis;
provided, however, that prior to establishment of BellSouth as the

intraLATA toll carrier for TCI local exchange customers, the Parties shall

negotiate a billing and collections agreement on commercially reasonable

terms whereby TCI shall bill the customer on BellSouth's behalf and shall

collect Rom the customer and remit to BellSouth intraLATA toll revenues.

TCI agrees to bill its customers on BellSouth's behalf for both

presubscribed and "dial around" intraLATA toll traffic. The Parties shall

exchange customer record data on a timely basis as necessary to bill such

customers for intraLATA toll usage.

39.

40.

41.

42.
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Rule of Construction

No rule of construction requiring interpretation against the drafting Party hereof

shall apply in the interpretation of this Agreement.

Headings of No Force or Effect

The headings of Articles and Sections of this Agreement are for convenience of

reference only, and shall in no way define, modify or restrict the meaning or

interpretation of the terms or provisions of this Agreement.

Multiple Counterparts

This Agreement may be executed multiple counterparts, each of which shall be

deemed an original, but all of which shall together constitute but one and the same
document.

Implementation of Agreement

IfTCI is a facilities based provider or a facilities based and resale provider, this

section shall apply. Within 60 days of the execution of this Agreement or within

30 days of TCI placing its first order, whichever is later, the Parties will adopt a

schedule for the implementation of the Agreement. The schedule shall state with

specificity time frames for submission of including but not limited to, network

design, interconnection points, collocation arrangement requests, pre-sales testing

and full operational time frames for the business and residential markets. An

implementation template to be used for the implementation schedule is contained

in Attachment 10 of this Agreement.

43.

43.1

43.2

Additional Fair Competition Requirements

In the event that either Party transfers facilities or other assets to an Affiliate

which are necessary to comply with its obligations under this Agreement, the

obligations hereunder shall survive and transfer to such Affiliate.

BellSouth shall allow local exchange customers of TCI to select BellSouth

for the provision of intraLATA toll services on a nondiscriminatory basis;

provided, however, that prior to establishment of BellSouth as the

intraLATA toll carrier for TCI local exchange customers, the Parties shall

negotiate a billing and collections agreement on commercially reasonable

terms whereby TCI shall bill the customer on BellSouth's behalf and shall

collect from the customer and remit to BellSouth intraLATA toll revenues.

TCI agrees to bill its customers on BellSouth's behalf for both

presubscribed and "dial around" intraLATA toll traffic. The Parties shall

exchange customer record data on a timely basis as necessary to bill such

customers for intraLATA toll usage.
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BellSouth shall not use information derived from providing services or facilities
to TCI to create a lead or other information base for a "winback" sales program.

44, Filin of A reement

Upon execution of this Agreement it shall be filed with the appropriate state
regulatory agency pursuant to the requirements of Section 252 of the Act. If the

regulatory agency imposes any filing or public interest notice fees regarding the

filing or approval of the Agreement, TCI shall be responsible for publishing the
required notice and the publication and/or notice costs shall be borne by TCI.

45. Entire A reement

This Agreement and its Attachments, incorporated herein by this reference, sets
forth the entire understanding and supersedes prior Agreements between the
Parties relating to the subject matter contained herein and merges all prior
discussions between them, and neither Party shall be bound by any definition,
condition, provision, representation, warranty, covenant or promise other than as

expressly stated in this Agreement or as is contemporaneously or subsequently set

forth in writing and executed by a duly authorized officer or representative of the

Party to be bound thereby.

This Agreement may include attachments with provisions for the following
services:

Network Elements and Other Services
Local Interconnection
Resale
Collocation

The following services are included as options for purchase by TCI. TCI
shaH elect said services by written request to its Account Manager if
applicable.

Optional Daily Usage File (ODUF)
Enhanced Optional Daily Usage File (EODUF)
Access Daily Usage File (ADUF)
Line Information Database (LIDB) Storage
Centralized Message Distribution Service (CMDS)
Calling Name (CNAM)

43.3
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IN WITNESS WHEREOF, the Parties have executed this Agreement the day and year above first

written.

Telecommunicati ps, In .(
Si atur

/

arne

TriVergent Com unications, Inc.

Signature

Rile M. Mu h

Name

Title

Sr. Vice President and General Counsel

Title

Dae
June 30. 2000

Date
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IN WITNESSWHEREOF,thePartieshaveexecutedthis Agreementthe dayandyearabovefirst
written.

BetiSm_ Teleeommunicati_/n_.

_-_att_e" t_//

Title

TriVergent Com/_unications, Inc.

Riley M. Murphy

Name

Sr. Vice President and General Counsel

Title

June 30. 2000

Date
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Definitions

Affiliate is defined as a person that (directly or indirectly) owns or controls, is owned or

controlled by, or is under common ownership or control with, another person. For purposes of
this paragraph, the term "own" means to own an equity interest (or equivalent thereof) of more

than 10 percent.

Centralized Message Distribution System is the Telcordia (formerly BellCore) administered

national system, based in Kansas City, Missouri, used to exchange Exchange Message Interface

(EMI) formatted data among host companies.

Commission is defined as the appropriate regulatory agency in each of the states in BellSouth's

nine state region: Alabama, Florida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina,

South Carolina, and Tennessee.

Daily Usage File is the compilation of messages or copies of messages in standard Exchange

Message Interface (EMI) format exchanged Rom BellSouth to a CLEC.

Exchange Message Interface, .is the nationally administered standard format for the exchange of
data among the Exchange Carriers within the telecommunications industry.

Information Service means the offering of a capability for generating, acquiring, storing,

transforming, processing, retrieving, utilizing, or making available information via

telecommunications, and includes electronic publishing, but does not include any use of any such

capability for the management, control, or operation of a telecommunications system or the

management of a telecommunications service.

i

Intercompany Settlements (ICS) is the revenue associated with charges billed by a company

other than the company in whose service area such charges were incurred. ICS on a national

level includes third number and credit card calls and is adininistered by Telcordia (formerly

BellCore)'s Calling Card and Third Number Settlement System (CATS). Included is traffic that

originates in one Regional Bell Operating Company's (RBOC) territory and bills in another

RBOC's territory.

Intermediary Function is defined as the delivery of traffic Rom TCI, a CLEC other than TCI or

another telecommunications carrier through the network of BellSouth or TCI to an end user of

TCI, a CLEC other than TCI or another telecommunications carrier.

Local Interconnection is defined as 1) the delivery of local traffic to be terminated on each

Party's local network so that end users of either Party have the ability to reach end users of the

other Party without the use of any access code or substantial delay in the processing of the call; 2)

the LEC network features, functions, and capabilities set forth in this Agreement; and 3) Service

Provider Number Portability sometimes referred to as temporary telephone number portability to

be implemented pursuant to the terms of this Agreement.
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Local Traffic is as defined in Attachment 3.

Message Distribution is routing determination and subsequent delivery of message data from

one company to another. Also included is the interface function with CMDS, where appropriate.

Multiple Exchange Carrier Access Billing ("MECAB") means the document prepared by the

Billing Committee of the Ordering and Billing Forum ("OBF:),which functions under the

auspices of the Carrier Liaison Committee of the Alliance for Telecommunications Industry

Solutions ("ATIS")and by Telcordia {formerly BellCore) as Special Report SR-BDS-000983,
Containing the recommended guidelines for the billing of Exchange Service access provided by
two or more LECs and/or CLECs or by one LEC in two or more states within a single LATA.

Network Element is defined to mean a facility or equipment used in the provision of a
telecommunications service. Such term may include, but is not limited to, features, functions,

and capabilities that are provided by means of such facility or equipment, including but not

limited to, subscriber numbers, databases, signaling systems, and information sufficient for
billing and collection or used in the transmission, routing, or other provision of a
telecommunications service. BellSouth offers access to the following Network Elements:
unbundled loops; network interface device; sub-loop elements; local switching; transport; tandem

switching; signaling; access to call-related databases; dark fiber as set forth in Attachment 2 of
this Agreement. BellSouth will provide packet switching capability only to the extent required

pursuant to FCC rules. BellSouth will make Operator Call Processing and Directory Assistance

Services available at the rates set forth in Exhibit C of Attachment 2 of this Agreement.

Non-Intercompany Settlement System (NICS) is the Telcordia {formerly BellCore) system that

calculates non-intercompany settlements amounts due &om one company to another within the

same RBOC region. It includes credit card, third number and collect messages.

Percent of Interstate Usage (PIU) is defined as a factor to be applied to terminating access
services minutes ofuse to obtain those minutes that should be rated as interstate access services

minutes of use. The numerator includes all interstate "non-intermediary" minutes of use,

including interstate minutes of use that are forwarded due to service provider number portability

less any interstate minutes of use for Terminating Party Pays services, such as 800 Services. The

denominator includes all "non-intermediary", local, interstate, intrastate, toll and access minutes

of use adjusted for service provider number portability less all minutes attributable to terminating

Party pays services.

Percent Local Usage (PLU) is defined as a factor to be applied to intrastate terminating minutes

ofuse. The numerator shall include all "non-intermediary" local minutes ofuse adjusted for

those minutes of use that only apply local due to Service Provider Number Portability. The

denominator is the total intrastate minutes of use including local, intrastate toll, and access,

adjusted for Service Provider Number Portability less intrastate terminating Party pays minutes

of use.

Revenue Accounting Office (RAO) Status Company is a local exchange company/alternate

local exchange company that has been assigned a unique RAO code. Message data exchanged

Local Traffic is as defined in Attachment 3.
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among RAG status companies is grouped (i.e. packed) according to From/To/Bill RAO
combinations.

Service Control Points ("SCPs")are defined as databases that store information and have the
ability to manipulate data required to offer particular services.

Signai Transfer Points ("STPs")are signaling message switches that interconnect Signaling
Links to route signaling messages between switches and databases. STPs enable the exchange of
Signaling System 7 ("SS7")messages between switching elements, database elements and STPs,
STPs provide access to various BellSouth and third party network elements such as local
switching and databases.

Signaling links are dedicated transmission paths carrying signaling messages between carrier
switches and signaling networks, Signal Link Transport is a set of two or four dedicated 56 kbps
transmission paths between TCI designated Signaling Points of Interconnection that provide a
diverse transmission path and cross connect to a BellSouth Signal Transfer Point.

Telecommunications means the transmission, between or among points specified by the user, of
information of the user's choosing, without change in the form or content of the information as
sent and received.

Telecommunications Service means the offering of telecommunications for a fee directly to the

public, or to such classes of users as to be effectively available directly to fhe public, regardless
of the facilities used.

Telecommunications Act of 1996 ("Act") means Public Law 104-104 of the United States
Congress effective February 8, 1996. The Act amended the Communications Act of 1934 (47,
U.S.C. Section 1 et. seq. ).
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SCHEDULE OF TRIVERGENT COMMUNICATIONS, INC. OPERATING AFFALIATES

Trivergent Communications, Inc. (AL, FL, GA, KY, LA, MS, NC, SC, TN)
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SCHEDULEOFTRIVERGENTCOMMUNICATIONS,INC. OPERATINGAFFALIATES

TrivergentCommunications,Inc. (AL, FL, GA,KY, LA, MS,NC, SC,TN)
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Tandem Switching shall provide an alternate final routing pattern for TCI traffic
overflowing from direct end office high usage trunk groups.

94 Tandem Switching shall meet or exceed (i.e., be more favorable to TCI) each of
the requirements for Tandem Switching set forth in the following technical
references:

9.4. 1 Bell Communications Research TR-TSY-000540 Issue 2R2, Tandem Supplement,
6/1/90;

9.4.2

9.4.3

GR-905-CORE covering CCSNIS;

GR-1429-CORE for call management features; and

9,4.4 GR-2863-CORE and Telcordia (formerly BellCore) GR-2902-CORE covering
CCS AIN interconnection

10. Combinations

10.1 For purposes of this Section, references to "Existing Combinations" of network
elements shall mean that such network elements are in fact already combined by
BellSouth in the BellSouth network to provide service to a particular end user at a
particular location.

10.2 EELs

10.2. 1 Where facilities permit and where necessary to comply with an effective FCC
and/or State Commission order, BellSouth shall offer access to loop and transport
combinations, also known as the Enhanced Extended I.ink ("EEL")as defined in
Section 10.3 below.

10.2.2 Subject to Section 10.2.3 below, BellSouth will provide access to the EEL in the
combinations set forth in 10.3 following. This offering is intended to provide
connectivity from an end user's location through that end user's SWC to TCI's
POP serving wire center. The circuit must be connected to TCI's switch for the

purpose of provisioning telecommunications services, including but not limited to
telephone exchange services, to TCI's end-user customers. Except as provided for
in paragraph 22 of the FCC's Supplemental Order Clarification, released June 2,
2000, in CC Docket No. 96-98 ("June 2, 2000 Order" ), the EEL will be connected
to TCI's facilities in TCI's collocation space at the POP SWC. TCI may purchase
BellSouth's access facilities between TCI's POP and TCI's collocation space at
the POP SWC.

10.2.3 BellSouth shall provide EEL combinations to TCI in the state of Georgia
regardless of whether or not such EELs constitute Existing Combinations so long

DC01/HEITJ/1 18622.1
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as such combinations are ordinarily combined in BellSouth's network. In all other
states, BellSouth shall make available to TCI those EEL combinations described
in Section 10.3 below only to the extent such combinations are Existing
Combinations.

10.2.4 BellSouth will make available EEL combinations to TCI in density Zone 1, as
defined in 47 C.F.R. 69.123 as of January 1, 1999,of the Miami, Orlando, Fort
Lauderdale, Charlotte, New Orleans, Greensboro and Nashville MSAs, regardless
of whether or not such EELs constitute Existing Combinations.

10.2.5 Additionally, BellSouth shall make available to TCI a combination of an
unbundled loop and special access interoffice facilities. To the extent TCI will
require multiplexing functionality in connection with such combination,
BellSouth will provide access to:multiplexing within the central office pursuant to
the terms, conditions and rates set forth in its Access Services Tariffs. Where
multiplexing functionality is required in connection with loop and transport
combinations, such multiplexing will be provided at the rates and on the terms set
forth in this Agreement.

EEL Combinations

10.3.1

10.3.2

10.3.3

10.3.4

10.3.5

10.3.6

10.3.7

10.3.8

10.3.9

10.3.10

10.3.11

10.3.12

DS1 Interoffice Channel + DS1 Channelization+ 2-wire VG Local Loop

DS1 Interoffice Channel+ DS1 Channelization+ 4-wire VG Local Loop

DS1 Interoffice Channel + DS1 Channelization + 2-wire ISDN Local Loop

DS1 Interoffice Channel + DS1 Channelization + 4-wire 56 kbps Local Loop

DS1 Interoffice Channel + DS1 Channelization+ 4-wire 64 kbps Local I.oop

DS1 Interoffice Channel + DS1 Local Loop

DS3 Interoffice Channel + DS3 Local Loop

STS-1 Interoffice Channel + STS-1 Local Loop

DS3 Interoffice Channel + DS3 Channelization+ DS1 Local Loop

STS-1 Interoffice Channel+ DS3 Channelization+ DS1 Local Loop

2-wire VG Interoffice Channel+ 2-wire VG Local Loop

4wire VG Interoffice Channel + 4-wire VG Local Loop
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as such combinations are ordinarily combined in BellSouth's network. In all other

states, BellSouth shall make available to TCI those EEL combinations described

in Section 10.3 below only to the extent such combinations are Existing
Combinations.

BellSouth will make available EEL combinations to TCI in density Zone 1, as

defined in 47 C.F.R. 69.123 as of January 1, 1999, of the Miami, Orlando, Fort

Lauderdale, Charlotte, New Orleans, Greensboro and Nashville MSAs, regardless

of whether or not such EELs constitute Existing Combinations.

Additionally, BellSouth shall make available to TCI a combination of an

unbundled loop and special access interoffice facilities. To the extent TCI will

require multiplexing functionality in connection with such combination,

BellSouth will provide access to multiplexing within the central office pursuant to

the terms, conditions and rates set forth in its Access Services Tariffs. Where

multiplexing functionality is required in Connection with loop and transport

combinations, such multiplexing will be provided at the rates and on the terms set

forth in this Agreement.

10.3

10.3.1

10.3.2

10.3.3

10.3.4

10.3.5

10.3.6

10.3.7

10.3.8

10.3.9

10.3.10

10.3.11

10.3.12

EEL Combinations

DS 1 Interoffice Channel + DS 1 Charmelization + 2-wire VG Local Loop

DS1 Interoffice Channel + DS 1 Channelization + 4-wire VG Local Loop

DS 1 Interoffice Channel + DS 1 Channelization + 2-wire ISDN Local Loop

DS 1 Interoffice Channel + DS 1 Channelization + 4-wire 56 kbps Local Loop

DS 1 Interoffice Channel + DS 1 Channelization + 4-wire 64 kbps Local Loop

DS1 Interoffice Channel + DS1 Local Loop

DS3 Interoffice Channel + DS3 Local Loop

STS-1 Interoffice Channel + STS-1 Local Loop

DS3 Interoffice Channel + DS3 Channelization + DS1 Local Loop

STS-1 Interoffice Channel + DS3 Channelization + DS 1 Local Loop

2-wire VG Interoffice Channel + 2-wire VG Local Loop

4wire VG Interoffice Channel + 4-wire VG Local Loop
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10.3.13 4-wire 56 kbps Interoffice Channel + 4-wire 56 kbps Local Loop

10.3.14 4-wire 64 kbps Interoffice Channel + 4-wire 64 kbps Local Loop

10.4 Other Network Element Combinations

In the state of Georgia, BellSouth shall make available to TCI, at the rates set
forth in Section 10.6 below: (1) Existing Combinations of network elements other
than EELs; and (2) combinations of network elements other than EELs that are
not Existing Combinations but that BellSouth ordinarily combines in its network.
In all other states, BellSouth shall make available to TCI, at the rates set forth in
Section 10.6 below, combinations of network elements other than EELs only to
the extent such combinations are Existing Combinations.

10.5 S ecial Access Service Conversions

10.5.1 TCI may not convert special access services to combinations of loop and transport
network elements, whether or not TCI self-provides its entrance facilities (or
obtains entrance facilities from a third party), unless TCI uses the combination to
provide a "significant amount of local exchange service" (as described in Section
10.5.2 below), in addition to exchange access service, to a particular customer.

10.5.2 For the purpose of special access conversions, a "significant amount of local
exchange service" is as defined in the FCC's Supplemental Order Clarification,
released June 2, 2000, in CC Docket No. 96-98 ("June 2, 2000 Order" ). The
Parties agree to incorporate by reference paragraph 22 of the June 2, 2000 Order.
When TCI requests conversion of special access circuits, TCI will self-certify to
BellSouth in the manner specified in paragraph 29 of the June 2, 2000 Order that
the circuits to be converted qualify for conversion. In addition there may be
extraordinary circumstances where TCI is providing a significant amount of local
exchange service, but does not qualify under any of the three options set forth in
paragraph 22 of June 2, 2000 Order. In such case, TCI may petition the FCC for a
waiver of the local usage options set forth in the June 2, 2000 Order. If a waiver is
granted, then upon TCI's request the Parties shall amend this Agreement to the
extent necessary to incorporate the terms of such waiver for such extraordinary
circumstance.

10.5.3 Upon request for conversions of up to 15 circuits &om special access to EELs,
BellSouth shall perform such conversions within seven (7) days &om BellSouth's
receipt of a valid, error free service order &om TCI. Requests for conversions of
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When TCI requests conversion of special access circuits, TCI will self-certify to

BellSouth in the manner specified in paragraph 29 of the June 2, 2000 Order that

the circuits to be converted qualify for conversion. In addition there may be
extraordinary circumstances where TCI is providing a significant amount of local

exchange service, but does not qualify under any of the three options set forth in

paragraph 22 of June 2, 2000 Order. In such case, TCI may petition the FCC for a

waiver of the local usage options set forth in the June 2, 2000 Order. Ira waiver is

granted, then upon TCI's request the Parties shall amend this Agreement to the

extent necessary to incorporate the terms of such waiver for such extraordinary
circumstance.

10.5.3 Upon request for conversions of up to 15 circuits from special access to EELs,

BellSouth shall perform such conversions within seven (7) days from BellSouth's

receipt of a valid, error free service order from TCI. Requests for conversions of

DCOI/HEITJ/118622.1
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fifteen (15) or more circuits from special access to EELs will be provisioned on a
project basis. Conversions should not require the special access circuit to be
disconnected and reconnected because only the billing information or other
administrative information associated with the circuit will change when TCI
requests a conversion. The Access Service Request process will be used for
conversion requests.

10.5.4 BellSouth may, at its sole expense, and upon thirty (30) days notice to TCI, audit
TCIs records riot more than one in any twelve month period, unless an audit finds
non-compliance with the local usage options referenced in the June 2, 2000 Order,
in order to verify the type of traffic being transmitted over combinations of loop
and transport network elements. If, based on its audits, BellSouth concludes that
TCI is not providing a significant amount of local exchange traffic over the
combinations of loop and transport network elements, BellSouth may file a
complaint with the appropriate Commission, pursuant to the dispute resolution
process as set forth in this Agreement. In the event that BellSouth prevails,
BellSouth may convert such combinations of loop and transport network elements
to special access services and may seek appropriate retroactive reimbursement
from TCI.

10.6

10.6.1

Rates

~Gear 'a

10.6.1.1 The non-recurring and recurring rates for the EEL combinations set forth in 10.3,
whether or not such EELs are Existing Combinations, are as set forth in Exhibit A
of this Attachment.

10.6.1.2 On an interim basis, for combinations of loop and transport network elements not
set forth in Section 10.3, where the elements are not Existing Combinations but
are ordinarily combined in BellSouth's network, the non-recurring and recurring
charges for such UNE combinations shall be the sum of the stand-alone non-
recurring and recurring charges of the network elements which make up the
combination. These interim rates shall be subject to true-up based on the
Commission's review of BellSouth's cost studies.

1 0.6.1.3 To the extent that TCI seeks to obtain other combinations of network elements
that BellSouth ordinarily combines in its network which have not been
specifically priced by the Commission when purchased in combined form, TCI, at
its option, can request that such rates be determined pursuant to the Bona Fide
Request/New Business Request {NBR)process set forth in this Agreement.

10.6.2 All Other States

10.6.2. 1 Subject to Section 10.2.3 and 10.4 preceding, for all other states, the non-

recurring and recurring rates for the Existing Combinations of EELs set forth in

DC01/HEITJ/118622. 1
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fifteen (15) or more circuits from special access to EELs will be provisioned on a

project basis. Conversions should not require the special access circuit to be

disconnected and reconnected because only the billing information or other

administrative information associated with the circuit will change when TCI

requests a conversion. The Access Service Request process will be used for

conversion requests.

BellSouth may, at its sole expense, and upon thirty (30) days notice to TCI, audit

TCIs records riot more than one in any twelve month period, unless an audit finds

non-compliance with the local usage options referenced in the June 2, 2000 Order,

in order to verify the type of traffic being transmitted over combinations of loop

and transport network elements. If, based on its audits, BellSouth concludes that

TCI is not providing a significant amount of local exchange traffic over the

combinations of loop and transport network elements, BeUSouth may file a

complaint with the appropriate Commission, pursuant to the dispute resolution

process as set forth in this Agreement. In the event that BellSouth prex;ails,

BeliSouth may convert such c.ombinations of loop and transport network elements

to special access services and may seek appropriate retroactive reimbursement
from TCI.

10.6

10.6.1

10.6.1.1

10,6.1.2

10.6.1.3

Rates

Georgia , ,

The non-recurring and recurring rates for the EEL combinations set forth in 10.3,

whether or not such EELs are Existing Combinations, are as set forth in Exhibit A

of this Attachment.

On an interim basis, for combinations of loop and transport network elements not

set forth in Section 10.3, where the elements are not Existing Combinations but

are ordinarily combined in BellSouth's network, the non-recurring and recurring

charges for such UNE combinations shall be the sum of the stand-alone non-

recurring and recurring charges of the network elements which make up the

combination. These interim rates shall be subject to true-up based on the

Commission's review of BellSouth's cost studies.

To the extent that TCI seeks to obtain other combinations of network elements

that BellSouth ordinarily combines in its network which have not been

specifically priced by the Commission when purchased in combined form, TCI, at

its option, can request that such rates be determined pursuant to the Bona Fide

Request/New Business Request (NBR) process set forth in this Agreement.

All Other States

Subject to Section 10.2.3 and 10.4 preceding, for all other states, the non-

recurring and recurring rates for the Existing Combinations of EELs set forth in

DCO1/HEITJ/118622.1
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March I5, 2002

VIA ELECTRONIC AND OVERNIGHT MAIL

Hamilton E. Russcdl, III
Regional Vice President - Legal and Regulatory Affairs
NuVox Communications, inc.
Suite 500
301 North Main Street
Grecnvillc, SC 29NI

Dear Mr. Russell:

NuVox has requcstcd BcllSouth to convert numerous special access circuits to
IJnbundlcd Network Elements (UNEs). Pursuant to those request, Bcllgocrth has
converted many ofthose chcuics in accordance with BelISouth procedures. Some of thc
circuits were not converted due to various reasons. (e.g..previously disconnected
duplicates, etc.).
Consiscent with the FCC Supplemental Order Chaificaiion, Docket No. 96-98, BellSouth
hss selected an independent ihhd party, American Corrsultants Allianoc (ACA), to
conduct an audit. The purpose of this aucfit is to verify NuVox's heal usage certification
and compliance with the signiYicant load usage requhemcnts of thc FCC Supplemental
Order, .

ln the Supplemental Order Clarification, Docket No. 96-98 adopted May l9, 2000 and
rclcssed June 2, 2000 ("Supplemental OrdeP), thc FCC stated:

"We chrrily that incumbent local exchange camera (LECs) must allow requesting
carrhxs io self~fy that they are providing a significant amount of local
exchange service over combinations of unhandled network elements, snd wc
allow incumbent LECs to subscqucntly conduct limited audits by an brdepcndcnt

third party to verify the earner's compliance whh the significant heal usage
iecplllementL

Accompanying this letter, please find a Confidentiality and Non-Disclosure Agreement
crrr prcrpriecary inforrrration and Attschnreet A, which provides a list of thc information
ACA needs from NuVox.

NuVox is required io maintain appropriate records io support local usage and self-
certification. ACA will audit NuVox's supporting, reccxds to determine compliance of
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March 15, 2002

VIA ELECTRONIC AND OVERNIGHT MAIL

Hamilum £. Russell.III

Regional Vlce President - Legal and RegulatoryAffa_

NuVox Communicmbm, Lqc.

Suite 500

301 Noah Main S_r_

GrecnviIl©,SC 29601

Dear Mr. Russdh

NuVox has requested BellSouth to convert nume_m special access circuits to
Unb,mdled Nctwock Elements (UNEs). Pursuanttothmu r_luuat,B_lh has

convmed many ofthose cimufls in accordance with BdlSouth pcoccdums. Some of the
circuits were not converted due to various remous, (e.g., pc=viomly disconnected,

duplicates, etc.).

Comi_ent with the FC__ Supp_m_ud Order Cladficatlon, Do_et No. 96-98, BelL.qouth

has selected an independe_ dmbd Fany, Amebean Consulum_ Alliance (ACA), to

conduct an audit. The puq)me of l_s audit is to verify NuVox's local usage cerlif_afiou

and compliance with_c significam local usagerequirmcms of the FCC Supplemental

Order..

Inlhc Supplemental Older Chu,ification,Docke/No. 96-98 adopted May 19,2000 and

rul_ed Jumu 2, 2000 (_uppleme_! Oed_r"), the FOC s_ed:

"We ¢lari_ that ir_mtbem local em_mge carriers (LECs) must allow requesting

carrie_ Io self-o:_fy that _ arc p_viding • sipir_mt mount of Iota!

exchange s_vi_ over e.ombiflatiam of uubumdled network elements, and we

allow incumbunt LECs to sub_qoendy conduct limped audits by an independent

third pare/to verify the v.anrkr's complian_ with the significant local usage

n:quirements."

Accomlmaying this letter, please find a C_fidentlality and No_Di_lmure Agreement
on proprictazy infonnatlon and Attazhrmmt A, which provides • lis_ oft_he information
ACA ne_Is from NuVox.

NuVox is required to maintain ap_ate records to support local mmge and self-

certificatic_a. ACA will audit NuVox's supporting recca_ls to determin_ compliance of



each circuit converted with the signi6cant local usage top«itemcats ofthe Supplemental
Order.

ln order to minimize dist««ption ofNu Vox's daily opc«ations and conduct sn cIHcicnt
~udtt, ACA has assigned semor auditors who have xpecrtise in «nnhting, special access
cheuit records nnd the associated g«ciliities, mhn«tcs ofnse t«alic studio«, CDR «ceo«ds
«ecordcd at thc swuch for usc in bilhng, aad Unbundkd Nctwerh EbnncntL

BcHSomh wiH psy for A«aerican Consultants AHisnce to perform H«c awhL In
acco«dance with d«e Suppkmcntd Onkr, Nu Vox is~a««elndn«rse BcHSoutb for
thc audit if thc audit uncovers noncompliance with tbe keel usage optkns on 20%or
mote of the ci«cuits auditoL This is consistent whh cstsbhshed huh«atty practice kr
jnrhdictional «eport «ndits. Circuits g«und to bc no~aspHant with the ecttfficatiaa
ptuvdcd by NuVox will be converted bach to special access services and wiH be subject
to «he apphcable not~uning charges for those scrviccL BcHSouth will sech
tehnlnnscment for the differenc between Ihe UNE ebs«gas pahl fer those chetdts since
they wc«e convc«tcd and tbe special access charges Ihst sho«dd have sppihxL

Per the Suppkmcntal O«dcr, Beggoud««s p«ovidiag at ksst 30days writscunotice that
we dcire the audit to commence on Apr«l 1$ st NuYox's oflce m QreenvHle, SC,cr
snod«er NuVox b«cation as agreed to by both psrtica. On csperience in other swgts bas
indicated that it typically takes two week« to compkte the «evicw. Thus, we tetp«cst that
NuVox plan fcr ACA tu be~g«r tuo weekL Our aodit team wiR consist of«bren
auditors and an ACA partner in charge.

NuVox will need to supply congnence «oom arranges«cats at your HciTity. Our a«uhtors

wHl al«o need tbe capability to «e«d your suppot ting data, however yeu choose to provide
it (fik on PC, listing on a prt«nout, ctc.).It k dcsbsbk to have s~confc«e«uu
next week with your lead«spruce«nsnve. Pkase have your repress««tative call Shcgey
Walk at (404) 927-1$11m schedule a suhsblc time Ior thc pcewsdit pknnn«g calL

BcHSoud«hss forwarded a copy ofthis notke to the FCC, as required in thc
Supplemental Order. This aHows the FCC to monitor unlden«ca«ation ofthc inc«ha
mquhemcnts for thc provision ofunbuadl«l Icop4«st«sport combinations.

Ifyou bsvc sny questions tegsnliag the adit, pkssccontsct ShcHcy%sHs at (404) 927-
7511.Thank you for your cooperation.

Sinccrdy,

Jc«ry D. Hendrix
Executive Di«actor

Eacto«u«es

cc: MichcHc Cs«ey, FCC (via ckcuenic «nsii)
Jodlc Donovsn-May, FCC (via ckctronic mail)

_2

eachcircuitcoavcacd with thesig_df_.aatlocalusagcn_pimncats oftbc Suppl_
Order.

in orda to mirdm_ _ ofHuVox*sdsily opcmtiommd coaduct sn c_
audit,ACA histarnishedscaim-msditomwhoImvccxpatlsciamditinl_spa_isls_ccss
cinndtrecordsand theassociated _ciKties, mlms_ ofu_ trdllc smdic,, C_R n:cmds
reoordedat _ _ for me in bal_ ami U_ Nc_m_k Elemee_

BcllSomh will pay for_ O_dtsm Allimcc to pafarm thendit- In
sccosdsnccwithdscSupplcmcaudOrder,NuVoxismquiscdu)n:imbuacBcnsoue_
themditiftbcaudituncovasuoKomplimccwithdm localusagcopdom m 20% m"
moreoftlzci_uitssuditaLTtdsiscomistemwith_xsblisbedindmmyIncticefur

judsdictim_reportaudits.Cismimfmmdtobc_lim withdz _
p_idcd _ N_Vox will _ _ _to _m:ia _ m_i_ ml wlU_ _
_ _ _li_ble aoa-m:uniq _ f_ 6me mvi_L l_JBo_ m'll _rA:
n_bmmacat f_ d_ diffm:a_ bmmm dg UNE dml_ 1_1 f_ _mc _;mi_ _
eu_ w_ convc_tedmd thespe,:_tacc_ duflWsduttd)_ld lu_ _

per dacSupplcmcntalOsdcr. BcilSouthis lm_vidi_ 8t last 30 da_ writmaa°4icethat
wc dcs/rcthc mxlit to coam_ace msAlm_15 atNuVoz's oflic_ia (_mavill_ SC_ot
_ NuVox locationm sqgmdtoby bo_ pmtic_ Our_ ia otter wdits bss
indicatai tlmtit tyl_cally tskcs two wa:ks to compictctimscvimt.Thu_ wc sz_ucst_
NuVox ptm fo_ACA _obe oa-slm fartwo weck_ Our mdit team w_ coasist oftbscc
auditorsandan ACA imaneri_ ut_l_

NuVox will n_d m mpply _demeae morn _ a__murfacile- Ow _
willshoneed_ csp#_y _omad _our_ din,howm_ y0uor'mactopmvid°
it (filc on PC, listinB oa x pt_tout, cqc.)- It is dcsintblc to bare a 1_'_msdit c°nfcs_ace

acat wock wlthyour trod __c. lSmsc talc your_ csll ShdlcY
WaLlsat (404) 927-751 i to sclmduleamitablc timefo¢the _t Pimmiuigcall-

BeE$ou_ hss _1c_ a c_y c_s nc_cc to _c FCC,ss _l m _
SuppJemenudOrdcr.'ndstnom Sz FCC tomoaitm"impt_ °ftheimuim
nxtu_uz_ forthe p_h_ ofunbund_ toop-Umspm combimtio_

ffyou haveany qucstlom tqeVedingthetudit, please comm Sbcncy Wals _t (404) 927"
7511. Thankyoe for yourcoopem6_

Sinm_y.

lorry D. Hc_drix
Executive Director

Enc|osur_

cc: MicheUeCarey, FCC (via electmaic mail)
JodicDonovan-Msy, FCC(via elecueaic mail)



Larry Fow}cr, ACA (via dectrcnic mail)
John Hcitmann, XcHcy Dryc k Warren LLP (via dcctronic mail)
Tony Nebon, NnVox (via dectronic mail)
Jim Schedr, Bcl5outh(via dectmmc mail)

h1_a

larry Fowler, ACA (via r,tccUonicmail)
John H_i_m, Kcncy I_ & Wanm LIP (via electronicnuul)
Tony N©Ison,NuVox (v/a electronicmail)
JimSc_ BelL_b (vii _c rot)
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Audit to Determine thc Compliance Of Circuits Converted by NuVox

Fnun BdlSauth's Special Access Tariff to Unbundled Network Hcments

With The FCC Supplemental Onlcr Ciari6cation, Docket No. 96-98

information to be Available On-site April 15

Pnor Io tbc aucbt, hCA or BdlScanh will provide NuVox dtc circuit records as men&
by BCNSouth tor the cilcuhs nqucsted by NOVoa that have bees convened fiom
BdlSoulb's special access services Io unhmdtcdnctvnnk ekmeats. tbeyc cecords wiN

include 4coption mukr which NOVoa self~ficd Sat each cbeait was tnovQing a
significmu amount of local exetwngn scrvjce Io a psniculsr cus«neer, m aeconknce with

tbe FCC's Supplemental Onkr Clarificaticn.

Please provides

NuVm's suppcrtmg records IO dctcnahe cotaybsncc ofeach cinuit omnjer led with Ihc

aignificant heal usage requirements oNe Suypkmcntal Older Ckrificstion.

Qgt Otthtge NuVox is tbe end user's oaly local scrvice pmvidcr.

o Pkase provide a Letter ofhgeacyor ader sbmtar docmnent signed by tbe cud

user~ or
a Pkaae yrovide other writ«m docmnmtation for support that N«Vox is tbc eud

user's only keel service pcovbkr.

SacnaLQging: NuVoa provides local eaebsngc aed exchange access service Io dvc cnd

user cus«neer's ple uses but k not Ibc cackslve pfovldcr ofan cud user's local
exchange scrvioc.

a Pkase provide the toel Iraffic and the local tratfic seyara&y idcsnified and

nmasured as a percent ot'total eud usercustoamkcal dial «mc hncL
u For DSl cheuits and above please provide total «tdRC saddle heat vokc tratfic

separately idcntified bnhviduaNy ou cacb of Ihe sc6vated cbsnnck on the kop
yoltion of the kop-transport combinatiou,

0 Pkase provide tbe «nal traffic and gw kcat voice traffic separately bknrified on
Ibc cable loop facility.

u Wbea a loop-«ansport combina6aa iadedcs muttipkaing (e.g., DSl nnlhipleced

io DS3 level), pkase tnovide Ibe above «sat traffie snd tbe local voice natfie
scpsmlcly identified fin each individual DSl chctdt

Xhg4Qgitgy Nuvoa pmvicks local exchange nad exchange acolss service Io die end

user cus«neer's pnndscs but is not tbe cacbuive provider ofau cud«sar's local
ecebange service.

o Please provide tbe number of acnvmcd cbaaeeh eu a circuit tbst Plevide

originating and ccnuinsting local dial tone service.

A _i-i*8 m_i iI_I4_Im,i. •
It| II_II I

Audit to Detezminc _: Compliance Of Circuits Converted by NuVox
From BcllSouth's Special Access Tariffto Unbundled Network Elements
With The FCC Suppk=nemtal Orda" Clarification, Docket No. 96-98

Information to be Available On-site April 15

l_iar m theaudlt, ACA e_ BcliSomh win provideNuVoxdaecinmit tecocds asreoorded
by l_ll.%uth for thecircuitsrequesml by NuVoxthathavebeenconvc_oi flora
_USo_'s sp_iM ac_ssser_i_sm _ _mmk _mems- TI_= m:onis_11
indudc d_ ope_onunder_lsich NuV_t self-ee_ified dmteachc_cuk wu provldi_ a
slp_cnt maoumof local=xchu_ mrvic=Io aImNicul_crummy,im_co_Imce _th
d_ FCC'I SupplemeumlOrd_ _

Please provide:

NuVox'smpp0di_ rcconb_odcOmui_coml_m_ ofeau=h_'_rcuit_ _& tl=
sigui_camlocalusag=n_.uimncmsoftlw SupplemenUdOrd=rClari_adoo.

FimtO0_on:NuVoxis ll_ cadm_s o_/locM mvi_ provide.

o Plcas_ wovid_ a LcUor of Ag_cy o_ ed_ _sfla_ doormat signed bY d_ _

u Pleaseprovideo_herw_imendocumemmionfo_supportthatNuVox isxh_eed
u_r'soe_ lo_alservleeprovide.

SecendOucion:NuVox providesload admmge and_©lumseaccesssa'vie_to them=d
m_r_s_0m_'s pmnis_ _ is _ot tl_ _.clus_ pmvk_ ofsa _l _s_'s lo_d

o Piem_ txovid_ thc _1 _ a_! d_ 1o_d _ z_pm'z_y _¢d and

u _1 _im _ _e_W_ m_ _ _ _ _

o __i_____ oa

a _ • loop-mmspo_combiamioaincludesmlpkxiug (©._,DS! mui_x_l
m DS3 level), please provi_ 1t_abovu_al Wai_ andfl_ localveice uaf_,
sepsr_ely idemiiied faresch individu_DSI ¢/t_-oit

XIdsd.Ql_fil_NuVox pmvldes local _ and_xcbaagea_ess s_rvi_ *od_ m_dl
usercusmm_'spremisesb_ isnm _e _Jusi_ p_u_krofan_d uses lo_d
_x_bamg¢ s_vi_.

" o P_ p_k_ _ nmmb_ ofi_ _Im_ _ a _ M _

_____e_.
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o Please provide the total tralfic and the local voice traSc separately identified on
each of these local dial tone cbaunelL

o Please provide tbe total tra%c and thc local voice traffic scieratciy dcutified for
the ctnlte loop kcihty„

0 When a loopmnsport combinatioa mcludcs muhlplexmg (e.g., DSI mulbpbuted
to DS3 level), please provide tbe above total truffic and thc local voice tra%c
separately ideatified for each individual DSl circuit

Dcpcmhng on wbtch one of thc three cucumstanccs NuVox chose krself certificauon,
other supporting information maybe nxpaheL

ATTA_m'T A

0 Pi,mse lrovklc the tolal inlmC iJxl Ib+ im,d voice imlSc mymmtd.j kleetffm:l m
tomb of d_em_local dhd romecbamel_

o Plmm+ lmmV_ dm eoodu_mc m_l dm loe.advo+cemine _ _ _r
emile loop facili_,.

,", 'Whe-mloop-u'Sml_Omzl_,,,,iududesmuldlplexi_(e.g.,DSl mu_plaed
m DS3 level), plcase provide the sbovc total IrutS¢ mudlhc local voice mdTtc
separately identified for each individual DS I _miC

Depending on which one of Ihe tluee c_:umstam_ NuVox chose for self_'tificatioe.
olhet sui_aing iu fot'matign my be

+., +



STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

)
) CERTIFICATE OF SERVICE

)

The undersigned, Nyla M. Laney, hereby certifies that she is employed by the Legal

Department for BellSouth Telecommunications, Inc. ("BellSouth") and that she has caused

BellSouth Telecommunications, Inc. 's Direct Testimony of Michael E. Willis in Docket No.

2005-82-C to be served upon the following this September 7, 2005:

Benjamin P. Mustian, Esquire
Florence P. Belser, Esquire
Office of Regulatory Staff
Post Office Box 11263
Columbia, SC 29211
(U. S.Mail and Electronic Mail)

F. David Butler
Senior Counsel
S. C. Public Service Commission
Post Office Box 11649
Columbia, South Carolina 29211
(U. S.Mail and Electronic Mail)

Jocelyn G. Boyd, Esquire
Staff Attorney
S. C. Public Service Commission
Post Office Box 11649
Columbia, South Carolina 29211
(PSC Staff)

jocelyn. boyd@psc. sc.gov
(U. S.Mail and Electronic Mail)

Joseph Melchers
Chief Counsel
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Post Office Box 11649
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(PSC Staff)
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(U.S.Mail and Electronic Mail)

STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

CERTIFICATE OF SERVICE

The undersigned, Nyla M. Laney, hereby certifies that she is employed by the Legal

Department for BellSouth Telecommunications, Inc. ("BellSouth") and that she has caused

BellSouth Telecommunications, Inc.'s Direct Testimony of Michael E. Willis in Docket No.

2005-82-C to be served upon the following this September 7, 2005:

Benjamin P. Mustian, Esquire

Florence P. Belser, Esquire

Office of Regulatory Staff
Post Office Box 11263

Columbia, SC 29211

(U. S. Mail and Electronic Mail)

F. David Butler

Senior Counsel

S. C. Public Service Commission

Post Office Box 11649

Columbia, South Carolina 29211

(U. S. Mail and Electronic Mail)

Jocelyn G. Boyd, Esquire

Staff Attorney
S. C. Public Service Commission

Post Office Box 11649

Columbia, South Carolina 29211

(PSC Staff)

j ocelyn.boyd@psc.sc.gov

(U. S. Mail and Electronic Mail)

Joseph Melchers
Chief Counsel

S.C. Public Service Commission

Post Office Box 11649

Columbia, South Carolina 29211

(PSC Staff)

j oseph.melchers@psc.sc.gov

(U.S. Mail and Electronic Mail)

(.--)



John J. Pringle, Esquire
Ellis Lawhorne k, Sims, P.A.
Post Office Box 2285
Columbia, South Carolina 29202
(NewSouth, NuVox, KMC, Xspedius)
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